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CASE BRIEFS
UNITED STATES SUPREME COURT
and CIRCUIT COURT UPDATES

SUPREME COURT

Sabriv. U.S
124 SCt. 1941
May 17, 2004

SUMMARY: 18 USC 8§ 666 is constitutional
even though it does not require proof, as an
element of culpability, of a connection between
the federal fundsand the alleged bribe.

FACTS: Sabri offered three separate bribesto a
Minneapolis councilman to facilitate construction
in the city. He was charged with violating 18
U.S.C. 8 666(a)(2), which prohibits bribery of
state and local officials of entities, such as
Minneapolis, that receive at least $10,000 in
federal funds during any 12 month, contiguous
period.

ISSUE: Is 18 U.S.C. § 666 unconstitutional for
failure to require proof of a connection between
the federal funds and the alleged bribe, as an
element of culpability?

HELD: No.

DISCUSSION: Congress has Spending Clause
authority to appropriate federal moneys to
promote the general welfare, Art. 1, 88, cl. 1, and
corresponding Necessary and Proper Clause
authority, Art. I, 88, cl. 18, to assure that
taxpayer dollars appropriated under that power
are in fact spent for the general welfare, rather
than frittered away in graft or upon projects
undermined by graft.

Money is fungible, bribed officids are
untrustworthy stewards of federal funds, and
corrupt contractors do not deliver dollar-for-
dollar vaue. It is enough that the statute
condition an offense on a threshold amount of
federal dollars to the local government such as
that provided here and a bribe.

Section 666(a)(2) addresses the problem at the
sources of bribes, by rational means, to safeguard
the integrity of federal dollar recipients.
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Groh v. Ramirez
124 SCt. 1284
February 24, 2004

SUMMARY': A search warrant that does not
particularly describe the things to be seized
does not meet Fourth Amendment standards.
Warrants may cross reference other
documents if the warrant uses appropriate
wor ds of incor poration, and if the supporting
document accompaniesthewarrant.

FACTS: ATF agents constructed a search
warrant application to seek “any automatic
firearms or parts to automatic weapons,
destructive devices to include but not limited to
grenades, grenade launchers, rocket launchers,
and any and all receipts pertaining to the
purchase or manufacture of automatic weapons
or explosive devices or launchers.” Thewarrant
itself, however, was less specific. Inthe section
of the warrant that calls for a description of the
“person or property” to be seized, the agents



provided a description of the home to be
searched rather than the weapons listed in the
application. The magistrate signed the warrant
and the following day the agents executed the
warrant.

ISSUE: Does a search warrant that does not
particularly describe the thingsto be seized meet
Fourth Amendment standards?

HELD: No.

DISCUSSION: “[T]he warrant was plainly
invalid.” As stated in the Fourth Amendment,
“... no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and
particularly describing the place to be searched,
and the persons or things to be seized (underline
added).” While the oversight in the warrant
might appear to be superficial, and the items to
be seized are clearly described in the application,
the search warrant serves an important function
for the person whose privacy is being intruded
upon. It provides notice. The purpose of the
Fourth Amendment’ sparticularity requirement is
to (1) limit general searches and (2) assure the
person whose property is being seized that the
officer hasauthority to conduct asearch, the need
to search, and the bounds of that search. The
Fourth Amendment does not prohibit warrants
from cross referencing other documents if the
warrant  “uses  appropriate  words  of
incorporation, and if the supporting document
accompaniesthewarrant.” Here, thewarrant did
not incorporate by reference any other document.
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Thorntonv. U.S
124 S.Ct. 2127
May 24, 2004

SUMMARY: TheBelton bright-linerule, that
alawful, custodial arrest of the“ occupant” of
an automobileallowsa sear ch of the passenger

compartment of that automobile, is extended
to include “recent occupants.” While an
arrestee' s status as a “recent occupant” may
turn on how close in time and space heisto
the car at thetime of thearrest and search, it
certainly does not turn on whether he was
inside or outsidethe car when the officer first
initiated contact with him.

FACTS. Before a police officer had the
opportunity to stop Thornton for a license plate
violation, Thornton pulled into a parking lot,
parked, and got out of hiscar. He was walking
away from his parked car asthe officer pulled in
behind him. The officer stopped him, and asked
for his driver’s license. During this encounter,
the officer obtained Thornton’s consent to pat
him down for weapons and narcotics. The
officer found a controlled substance and placed
Thornton, a convicted felon, under arrest. The
officer then searched the car where he found a
weapon under the driver’s seat.

ISSUE: Doesthe New York v. Belton, 453 U.S.
454 (1981), bright-line rule (a lawful, custodial
arrest of the occupant of an automobile allows a
search of the passenger compartment of that
automobile) alow the officer to search the
passenger compartment of a vehicle even when
the officer does not make contact until the
arrestee has | eft the vehicle?

HELD: Yes.

DISCUSSION: Thearrest of adefendant whois
near a previously occupied vehicle presents the
same safety and destruction of evidence concerns
as the arrest of a defendant who is inside the
vehicle. The stresses associated with an arrest
are not lessened by the fact that the arrestee
exited the vehicle before an officer initiated the
contact. Therefore, the Belton bright-lineruleis
extended to include “occupants” and “recent
occupants” of motor vehicles. While an
arrestee’ s status as a“ recent occupant” may turn
on how closein time and space heisto the car at



thetime of the arrest and search, it certainly does
not turn on whether he was inside or outside the
car when the officer first initiated contact with
him.
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Yarborough v. Alvarado
124 S.Ct. 2140
June 1, 2004

SUMMARY: Although perhaps relevant to
theissueof the" voluntariness’ of a statement,
asuspect’sageor experienceisnot relevant to
the Miranda custody analysis.

FACTS: 17-year old Alvarado became involved
inamurder. About amonth later, at the request
of a police officer, Alvarado’s parents brought
him to apolice station. With only the officer and
Alvarado present, the officer conducted a two-
hour interview. At the conclusion of this
interview, Alvarado made incriminating
statements. At no time did the officer provide
Miranda warnings.

ISSUE: Must Alvarado’ syouth and inexperience
be considered in determining whether a
reasonable person in his position would havefelt
freeto leave?

HELD: No.

DISCUSSION: Custody must be determined
based on a how a reasonable person in the
suspect’'s dSituation would perceive the
circumstances. In making thisdetermination, the
Supreme Court has never held that “a suspect’s
age or experience is relevant to the Miranda
custody analysis.” These factors (as well as
education and intelligence) are useful inviewing
whether a suspect has “voluntarily” made a
statement to law enforcement officers. However,
age and experience are not proper factors in
determining custody.

Missouri v. Seibert
2004 U.S LEXIS 4578
June 28, 2004

SUMMARY: Purposefully taking an
unwarned, custodial statement with the
intention of then providing Miranda war nings
and obtaining a second, duplicate statement
makes the second statement effectively
unwar ned and, therefore, inadmissible.

FACTS:. Seibert wasarrested for setting afireto
a residence which resulted in a death. The
officersmade a* conscious decision” to question
Seibert without Miranda warnings. The plan was
that after obtaining a confession from her, the
officers would then provide her Miranda
warnings, and using the admissions she made
earlier, obtain a warned, recorded confession,
repeating questions until they get “the answer
that [Seibert] already provided once.” The plan
worked. After confessing to the crime at the
station without the benefit of Miranda warnings,
and given a 20 minute break, Seibert was given
warnings and provided a waiver. She was then
reminded of her pre-warning confession and soon
confessed a second time to the officer who
performed the first questioning.

ISSUE: Was the second, warned statement
admissible?

HELD: No.

DISCUSSION: The “question-first” technique,
which has gained acceptance in some law
enforcement circles, is intended to render
Miranda warnings ineffective and undermine
them. Therefore, using this technique will yield
an effectively unwarned, and therefore
inadmissible, statement. The court said

“ ... it is likely that if the
interrogators employ the
technique  of  withholding



warnings until after interrogation
succeedsin eliciting aconfession,
thewarningswill beineffectivein
preparing the suspect for
successive interrogation, closein
time and similar in content. After
all, the reason that question-first
iscatching on isas obvious asits
manifest purpose, which isto get
a confession the suspect would
not make if he understood his
rights at the outset; the sensible
underlying assumption is that
with one confession in hand
before the warnings, the
interrogator can count on getting
its duplicate, with trifling
additional trouble. Upon hearing
warnings only in the aftermath of
interrogation and just after
making a confession, a suspect
would hardly think he had a
genuine right to remain silent, let
alone persist in so believing once
the police began to lead him over
the same ground again.”

*kkk*x

U.S v. Patane

2004 U.S LEXIS 4577

June 28, 2004

SUMMARY: Failure to give a suspect

Miranda warnings does not require the
suppression of the physical fruits of the
suspect’ sunwar ned but voluntary statements.
Such unwar ned statementsar e suppr essed but
not thereal evidence obtained astheresult of
an otherwise voluntary statement. Real
evidence obtained as the result of actually
coer ced statementsisinadmissible.

FACTS. Patane was arrested for violating a
restraining order. During the giving of Miranda

warnings, Patane interrupted and said he knew
his rights. Neither of the two state officers
attempted to finish the rights advisement or
obtain a Miranda waiver. At the time of the
arrest, one of the officers had information that
Patane possessed aweapon in violation of federal
law, and began to question Patane about its
whereabouts. After some reluctance, Patane told
them where the weapon was in the house. The
weapon was seized and admitted into evidence
against Patane notwithstanding Patane’ s motion
to suppress the weapon asthefruit of astatement
he made without Miranda warnings or waiver.
(The statement itself was not offered into
evidence.)

ISSUE: Doesfailureto give a suspect Miranda
warnings require suppression of the physical
fruits of the suspect’s unwarned but otherwise
voluntary statements?

HELD: No.

DISCUSSION: The 4th Amendment protects
against unreasonabl e searches and seizures, and
the exclusionary rule (along with the fruit of the
poisonoustree doctrine) providesthe remedy for
its violations. The Self-Incrimination Clause of
the 5th Amendment protects against the
admission of compelled testimonial evidence,
and the clause “is not implicated by the
admission into evidence of the physical fruit of a
voluntary (but unwarned) statement.” (parenthesis
added). Furthermore, the remedy for the Self-
Incrimination Clause is “self-executing” and
complete. Compelled statements are not
admissible. Thereisno need to apply thefruit of
the poisonous tree doctrine to the 5th
Amendment because the 5th Amendment hasits
own remedy. However, real evidence obtained as
the result of actualy coerced statements is
inadmissible.
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Hiibel v. Sxth Judicial District Court of
Nevada

2004 U.S LEXIS 4385

June 21, 2004

SUMMARY: Theprinciplesof Terry permit a
Stateto requirea suspect to disclose hisname
in thecourseof a Terry stop if the request for
identification is reasonably related to the
circumstancesthat justified the stop.

FACTS. A Deputy Sheriff was dispatched to
investigate a report of an assault by amanin a
truck. The deputy located a truck parked on the
side of theroad. The defendant was standing by
the truck, and a woman was sitting inside it.
Skid marks in the gravel behind the vehicle led
the deputy to believe it had come to a sudden
stop. The deputy explained to the defendant that
he was investigating the report of a fight and
asked if he had “any identification on [him].”
The defendant refused and insisted in knowing
why the deputy needed his identification. The
deputy responded that the identification was
required for the investigation. His eleven
reguests for the defendant’s identification were
denied. Thedefendant wasarrested for violating
a Nevada statute which provides (in part) that
during a Terry stop

...Any person so detained shall identify
himself, but may not be compelled to
answer any other inquiry of any peace
officer. (Underlining added.)

ISSUE: |s a state statute constitutional when it
reguires persons to identify themselves during a
Terry stop?

HELD: Yes.

DISCUSSION: Based on reasonable suspicion
of a crime, a suspect may be stopped for
identification, brief questioning, or brief
detention while attempting to obtain additional
information. Terry v. Ohio, 392 U.S. 1 (1968).
Theprinciplesof Terry permit aStateto requirea

suspect to disclose his name in the course of a
Terry stop. However, an officer may not arrest a
suspect under these types of statutes if the
request for identification isnot reasonably related
to the circumstances that justified the stop.

The Fifth Amendment privilege only covers
those communications that are testimonial,
compelled, and incriminating. Although there
may be circumstances otherwise, Hibbel's
“refusal to disclose his name was not based on
any articulated real and appreciable fear that his
name would be used to incriminate him.”

*kkk*

1% CIRCUIT

U.S v. Grace
367 F.3d 29
May 7, 2004

SUMMARY': A defendant can be convicted of
possession of a firearm in furtherance of a
drug trafficking offense where a reasonable
inference could be drawn from the evidence
that she obtained the gun to protect her drug
supply and drug proceeds even though the
unloaded gun was found in a drawer in a
different room than where the drugs were
located, the drawer was blocked by a duffel
bag and a box, and no ammunition was
located in the house.

FACTS: Grace sold and distributed
Oxycontin and cocainefrom her housefor twelve
to eighteen months. After two burglaries of her
house, Grace obtained the .38 caliber handgun,
supposedly for protection of herself and her
daughter. While she claimed the gun wastotally
unrelated to her drug transactions, an officer
testified that drugs were taken in the first
burglary. There was also testimony that Grace
believed one of her drug sources committed the
second burglary. Grace kept her drugs in her



computer room, which was separated from her
bedroom by acurtain. The gunwaslocated in a
drawer under the bed in Grace’'s bedroom. A
duffel bag, abox of books and a trash can were
blocking the drawer where the gun was located.
No ammunition was located during the search of
the house. Therewasaset of electronic scalesin
the bedroom. Shewas convicted in abench trial
and appeal ed.

ISSUE: Can a defendant can be convicted of
possession of a firearm in furtherance of drug
trafficking where the firearm is unloaded, not
easily accessed, in a different part of the house
than the drugs were located, when evidence is
introduced that reasonably implies the gun was
obtained to protect the drug supply?

ANSWER:  Yes

DISCUSSION: While there was considerable
testimony from the defendant that she only
possessed the firearm to protect herself and her
daughter due to recent burglaries of their house,
there was sufficient contrary evidence for the
trial court to conclude she obtained thefirearmto
protect her drug supply and proceeds of her drug
sales. The gun need not be located with the
drugs, loaded, or operable.
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U.S v. Hilton
363 F.3d 58
April 2, 2004

SUMMARY: In a child pornography
prosecution under 18 USC § 2252A(a)(5)(B),
theburden ison the Government to provethe
imageswer e produced using actual children as
opposed to virtual images.

FACTS. Based on images found during
execution of avalid search warrant, Hilton was
indicted for the knowing possession of child
pornography. Thedefensedid not arguethat the

images were not of actual children. The
Government presented expert medical testimony
that from anaysis of the images, using the
“Tanner Scale,” all of the images except one
were of children and not adults. The one image
that was not a child had the head of a child
morphed onto an adult female body. Apparently,
the expert was not asked whether the images
were of real children or were “virtual” images.
Hilton was convicted. While an appeal was
pending, the United States Supreme Court
decided Ashcroft v. Free Speech Coalition, which
held that the “ appearsto beaminor” languagein
the Child Pornography Protection Act violated
the First Amendment protection against
abridgement of the freedom of speech.

ISSUE: Doesthe Government haveto introduce
additional relevant evidence beyond the images
themselves to prove that the children are real ?

HELD: Yes.

DISCUSSION: Although some Circuits have
held that the pornographicimagesthemselvesare
sufficient for the jury to determine whether the
images are of real children or virtual images, the
First Circuit holds that proof that the childrenin
the images are rea rather than virtual is an
element of the offense that must be proved by the
Government. The Government has this burden
even where the defense has not raised the issue
whether theimages are of real children or virtual
children. The court rejected the Government’s
argument that even if the expert did not
specifically testify that the childrenin theimages
were real, his expert medical testimony that the
imageswere of children rather than adults should
be sufficient to infer that they werereal children.

Images of children must be supplemented by
additional evidence that theimages are of “real”
children.

*kkk*



2" CIRCUIT

U. S v. Algiandro
368 F.3d 130
May 13, 2004

SUMMARY: : Officersdonot violate 18USC §
3109, the knock and announce rule, by
obtaining entry to an apartment by meansof a
ruse.

FACTS: An arrest warrant was issued for Jose
Algandro for conspiring to distribute and to
possess with intent to distribute cocaine.

Sheriff’s Deputy Rojas and three other law
enforcement officers were sent to execute the
arrest warrant. Rojas pretended to be an
employee of thelocal public utility company. At
the door he announced that there was a gas leak
in the area, and that he needed to get into the
apartment. Algjandro came to the door and
opened it. With weaponsdrawn the four officers
identified themselves as law enforcement and
told Algandro that he was under arrest. The
officers thus gained entry to the apartment
without the use of physical force and without
causing any physical damageto the apartment or
its entrance way. As a part of a search incident
to arrest inside the premises, the officers seized
money and drugs.

ISSUE: Doesthe use of aruseto get asuspect to
open his door violate 18 USC § 3109, the knock
and announce rule?

HELD: No.

DISCUSSION: Evidence seized in violation of
section 18 USC § 3109 must be excluded unless
the noncompliance was excused by exigent
circumstances. “Breaking” isunlawful wherethe
officer fails first to state his authority and
purpose for demanding admission. When a
suspect is persuaded to open the door to his or
her residence, under fal se pretenses or otherwise,

10

the government has not applied force to open it.
Misrepresentation of identity in order to gain
admittance is not a breaking within the meaning
of the statute. Rojas's successful ruse to get
Algandro to open his door by proclaiming
himself to be a utility worker was not a
“breaking” prohibited by 18 USC § 31009.

*kkkk*k

39CIRCUIT

U.S v. Bonner
363 F.3d 213
March 30, 2004

SUMMARY: Flight from a non-consensual,
legitimatetraffic stop givesriseto reasonable
suspicion.

FACTS:. An officer noticed a sports utility
vehiclethat had one headlight out and an expired
inspection sticker leaving the housing project. He
signaled for the vehicle to stop. The driver
complied. As an officer approached the driver's
side of the vehicle, the front seat passenger
jumped out and ran. Other officerschased himon
foot, repeatedly yelling for him to stop. After
catching the fleeing passenger, officers seized
money and, from his hand, a clear plastic bag
containing seven golf ball sized rocks of crack
cocaine. The District Court suppressed al the
evidence seized during the stop including the
drugs.

ISSUE: Did the officers have reasonable
suspicion to stop the passenger?

HOLDING: Yes.

DISCUSSION: The initia traffic stop was
lawful under the Fourth Amendment. A police
officer who observes a violation of state traffic
laws may lawfully stop the car committing the
violation.



During such a stop, a police officer has the
authority and duty to control the vehicle and its
occupants, at least for a brief period of time. In
this case, the occupant of the stopped vehicleran
from the scene of alegitimatetraffic stop without
the authorization or consent of the officers. The
passenger prevented the officer from controlling
the stop by running from the vehicle. The
passenger did not simply flee upon “noticing”
police, nor did he ssimply refuse to cooperate
during a consensual encounter. The passenger
fled before the officers had the chance to
announce the purpose of the stop. He continued
fleeing despite repeated ordersto stop, and hedid
not stop running until he was tackled by an
officer. The passenger’s flight from a lawful
policetraffic stop, wherethat flight prevented the
policefrom discharging their duty of maintaining
oversight and control over the stop, provided the
officers with reasonable suspicion to detain the
passenger for further investigation. Upon
effecting the stop the drugswererevealed, giving
probable cause to arrest.
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U.S v. Fulani
368 F.3d 361
May 20, 2004

SUMMARY:: Although a person hasaFourth
Amendment protected privacy interest in the
contentsof personal luggage, that protectionis
forfeited when “abandoned.” Whether
property has been abandoned is determined
from an obj ective viewpoint. Proof of intent to
abandon property must be established by
clear and unequivocal evidence.

FACTS. At a scheduled stop and with the
driver’s permission, two agents from the
Pennsylvania State Attorney General’ sBureau of
Narcotics Investigation boarded a Greyhound
Lines bus. One agent made a genera
announcement over the public address system
identifying themselves and stating that their

purpose was to investigate drug trafficking. The
agent advised the passengers that their
“cooperation was appreciated, but not required.”

When the agent asked Fulani if he had any
luggage, Fulani pointed to aplastic shopping bag
at hisfeet. Next, the agent asked him if that was
his only bag, and Fulani said it was. The agent
then specifically asked himif he had any luggage
in the overhead rack, and Fulani gave a negative
response.

After the agents finished questioning all of the
passengers, they identified an unclaimed suitcase
located almost directly above Fulani’ s seat. One
agent retrieved it and held it over his head,
asking all the passengers if anyone owned it.
After 15 to 20 seconds elapsed without a
response, the agent removed the bag from the
bus. He then noticed a Greyhound tag twisted
around the bag’' s handle and saw that the tag had
Fulani’s name on it. He brought the bag back
onto the bus and again asked if anyone claimed
it. Again, no one claimed the bag.

The agents searched the bag, finding five plastic
bags of heroin, a Nigerian passport bearing
Fulani’ s name and photograph, and a receipt for
an airline ticket bearing Fulani’s name. The
agents re-boarded the bus, requested to see
Fulani’ s bus ticket, and arrested him.

ISSUE: Did the agents violate Fulani’s Fourth
Amendment rights when they searched his
suitcase?

HELD: No.

DISCUSSION: Although a person has a Fourth
Amendment protected privacy interest in the
contents of personal luggage, that protection is
forfeited when “abandoned.” Whether property
has been abandoned is determined from an
objective viewpoint. Proof of intent to abandon
property must be established by clear and
uneguivocal evidence.
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Fulani manifested his intent to abandon his
overhead bag in aclear and unequivocal way by:
(1) his express statement that none of the
baggage in the overhead rack belonged to him;
and (2) his implicit denial of ownership of the
bag when he remained silent in the face of an
agent’s questioning directed to the entire bus.
Thissilencewasno mere passivefailureto claim
ownership.

While the presence of a nametag on one's
luggage may be an indicia of an expectation of
privacy, the Fourth Amendment protects only a
reasonable expectation of privacy. Fulani’s
refusal on several separate occasions to claim
luggage with his nametag on it negated any
reasonable expectation of privacy.

*kkk*k

4" CIRCUIT

U.S v. Foreman
369 F.3d 776
June 4, 2004

SUMMARY: An officer’s decison to
terminate a traffic stop does not prevent the
reliance on factors developed before and
during the traffic stop to support reasonable
suspicion to detain a suspect to conduct
further investigation.

FACTS. As Foreman passed Trooper Wade's
position, the officer noted that the suspect drove
in“atense posture” with both hands on thewheel
and his eyes straight ahead.

Trooper Wade decided to follow Foreman and
soon caught him violating the speed limit and the
Virginialaw prohibiting hanging items from the
rearview mirror which obstruct the driver's
vision. When Trooper Wade spoke to Foreman,
he could see that Foreman’s pulse was beating
through his shirt and throbbing his carotid artery
more noticeably “than the ‘ thousands of people
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that Trooper Wade had stopped in the past.”
Foreman’ s hands were shaking. Trooper Wade
could also see that the items on the rearview
mirror were several air fresheners, that Foreman
had some currency in the SUV and no visible

luggage.

The two went to the patrol car while Trooper
Wade checked Foreman’s license. Meanwhile,
another trooper and adrug dog had arrived at the
scene. In response to questioning, Foreman said
he was returning from a one-day trip to New
York City that he had taken to help his brother
after the brother had been evicted from his
apartment. When Trooper Wade raised the
subject of drug and gun smuggling on Route 13,
Foreman’'s breathing rate increased and his
carotid throbbed more violently.

Trooper Wade ended the traffic stop with a
verbal warning and walked Foreman back to his
SUV. When asked for consent to search,
Foreman first gave consent but amost
immediately changed his mind. At this point,
Wade detained Foreman, and the drug dog
circled the SUV and aderted. A search of the
SUV produced $800, 10.5 grams of cocaine base,
and one kilogram of cocaine.

ISSUE: Can an officer rely on factors observed
before ending a traffic stop to decide that
reasonable suspicion exists to further detain a
suspect?

HELD: Yes.

DISCUSSION: 1. Reliance on earlier factors
permitted. In a similar federal case, U.S v.
Williams, 271 F.3d 1262, 1271 (10th Cir. 2001),

the Tenth Circuit rejected the argument that the
Kansas trooper's returning license and
registration to adriver somehow “nullified any of
the suspicion that had devel oped throughout the
stop.” The Fourth Circuit agreed with this
thinking.




2. Reasonable suspicion to detain. Five factors,
taken together, amounted to reasonabl e suspicion
to detain Foreman while the drug dog worked:
(1) Foreman’s 14-hour round trip to spend a
single night with an evicted brother was
“unusual”; (2) Foreman’s posture was tense; (3)
Foreman's severa visible signs of extreme
nervousness; (4) the presence of multiple air
fresheners in the car was consistent with the
practice of attempting to mask the odor of drugs;
and (5) Trooper Wade' stestimony that Route 13
had become a well-used route for moving drugs
from New York to Tidewater Virginia. Taken
together, these factors served “to eliminate a
substantial portion of innocent travelers and,
therefore, amount to reasonable suspicion that
Foreman was engaged in drug trafficking.”

*kkkk*%k

6" CIRCUIT

U.S v. Combs
369 F.3d 925
June 4, 2004

SUMMARY: 18 USC 8924(c) criminalizes
two distinct offenses: (1) using or carrying a
firearm during and in relation to any crime of
violence or drug trafficking crime, and (2)
possessing afirearmin furtheranceof any such
crime.

FACTS:. Miller traded three riflesto Combs for
drugs. Miller told police about this trade and
many others that had taken place in Combs
residence. During asearch pursuant to awarrant,
police found the three rifles and, when they
search Combs, found a loaded pistol and some
drugs on his person.

Regarding the rifles, Combs was charged in one
count with possessing firearms“in furtherance of
a drug trafficking crime.” In a separate count
concerning the pistol, Combs was charged with
possessing a pistol “during and in relation to a

drug trafficking crime.”
ISSUE: Does 18 USC § 924(c) describe two
separate offenses?

HELD: Yes.

DISCUSSION: 18 USC 8§924(c) criminalizes
two distinct offenses. (1) using or carrying a
firearm during and in relation to any crime of
violence or drug trafficking crime, and (2)
possessing a firearm in furtherance of any such
crime.

Use offense. The United States Supreme Court
interprets“ use” of afirearm as* connoting more
than mere possession of afirearm,” and requiring
some active employment of the firearm. Bailey
v. U.S, 516 U.S. 137 (1995). The United States
Supreme Court interprets “carry” to mean that
the firearm must be on the person or
accompanying the person as when *“a
person...knowingly possesses and conveys
firearms in a vehicle, including in the locked
glove compartment or trunk of acar....” It need
not beimmediately availablefor use. Muscarello
v. U.S, 524 U.S. 125 (1998). “During and in
relation to” requires that the firearm “furthered
the purpose or effect of the crime and its
presence or involvement was not the result of
coincidence.”

Possession offense. “In furtherance of”
requires a higher standard of participation that
the “during and in relation to” language. The
government must show that the “firearm was
possessed to advance or promote the commission
of the underlying [drug trafficking] offense.”
Factors indicative of “possession in furtherance
of” include accessibility, type, whether loaded,
whether stolen or lawfully possessed, the time
and circumstances under which the firearm was
found, and the type of drug activity conducted.

*kkkk*k
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7" CIRCUIT

Hadley v. Williams
368 F. 3d 747
May 14, 2004

SUMMARY: Consent procured by an
outright and material lie is ineffectual.
Although the law permits the police to
pressure and cajole, conceal material facts,
and actively mislead, it draws the line at
outright fraud.

Answeringthedoor isnot necessarily consent
to enter.

FACTS. Detective Williams ordered police
officers to bring Hadley in for questioning.
Williamstelephoned Hadley’ s mother and asked
whether she'd be willing to permit the police to
enter her house and arrest her son. Hadley’'s
mother agreed to do so only if they had a
warrant. Williams advised Hadley’ s mother that
“Yes, we've got everything we need. It's all
covered.” Infact, Williamshad no such warrant.

Hadley’s mother didn’t want to be home when
her sonwas arrested, so at Williams' suggestion,
she sent her daughter, Hadley's sister, to the
house to let in the police. When the police
approached the house, Hadley saw them and told
his sister, “I’'m going in my room. Answer the
door. Justtell them| ain't here.” Hadley’ssister
opened the door to the police, who entered the
house and arrested Hadley.

ISSUE: 1. Is consent valid when obtained
through an outright and material lie?

2. Isanswering the door consent to
enter?

HELD: 1. No

2. No.
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DISCUSSION: Arresting a person in his home
without a warrant is normally a violation of the
Fourth Amendment, even if there is probable
cause to arrest him. However, there are
exceptions, such as consent by either the owner
of the home or the arrested person himself.
Hadley’ s mother could have given consent to the
police to enter her home, but she didn’t—not
effective consent at any rate. Her consent was
predicated upon the fraudulent
misrepresentations of Detective Williams. “The
consent of Hadley’ s mother was procured by an
outright and materia lie, and was therefore
ineffectual.” Although “the law permits the
police to pressure and cagjole, conceal material
facts, and actively mislead,” it draws the line at
outright fraud.

When someone answers a knock at the door it
doesn’t necessarily mean that he agreesto let the
person who knocked enter. Sparing v. Village of
Olympia Fields, 266 F.3d 684, 688-690 (7" Cir.
2001).

*kkk*x

8" CIRCUIT

Uu.Sv.Gill
354 F.3d 963
January 20, 2004

SUMMARY: Exigent  circumstances
surrounding Gill’ scaptureexcused thelimited
warrantless acts of placing a ladder against
the building and peering through Gill’s open
apartment window. The sight of a handgun
then justified the warrantless sweep of the
apartment. Suspicious items in plain view
provided sufficient probable cause for the
subsequent warrant.

FACTS: Policeresponded to asuspicious person
report and noticed Gill, who matched the report



description. Gill became belligerent, and it
required four officers to subdue him. Officers
suspected that Gill was under the influence of
PCP because he was “very disoriented,”
demonstrated extraordinary strength, and sweated
profusely even though it was not warm. Blood
wasfound on the back of Gill’ sshirt. The source
of the blood was not apparent.

While using a ladder to look into the open
window of Gill’ sapartment to check for evidence
of foul play, an officer saw a handgun lying in
the middle of the room. Officers conducted a
warrantless sweep of the apartment to “clear the
residence to make certain there wasn't someone
hiding or a body lying in the apartment or
evidence of some other crime in plain view.”
During the sweep, officers observed an assault
rifle, a stack of currency, a scale, and white
residue. The items were seized after a search
warrant was obtained.

ISSUE: Did exigent circumstances justify
peering through the window by the use of a
ladder and the subsequent sweep of the
apartment?

HELD: Yes.

DISCUSSION: The court declined to determine
whether peering into the room by use of aladder
constituted a “search,” holding that even if it
were, the facts of the case established exigent
circumstances that justified the limited intrusion
to ensure that no one inside was in need of
assistance.

“The sight of ahandgun visible through the open
window, coupled with the circumstances that
justified peering through the window, changed
the nature of the exigency and magnified the
necessity of asweep. Accordingly, based on the
expanded information and heightened concern
that accompanied the presence of a gun in an
aready suspiciousand dangerous setting, entry ...

and a plain sight search of the apartment were
reasonable under the Fourth Amendment.”

All of the facts were legally observed and
together congtituted probabl e causeto support the
search warrant.

*kkkk*%k

9" CIRCUIT

U.S v. Bennett
363 F.3d 947
April 9, 2004

SUMMARY: The original of a “writing,
recording, or photograph” is required to
prove its contents, and the original (or a
duplicate) must be produced or its absence
explained. “Other evidence’ of the contentsof
a writing, recording, or photograph is
admissible only when the original is lost,
destroyed, or otherwise unobtainable.

FACTS. Bennett's boat was stopped and
searched asit entered the San Diego Bay. 1,541.5
pounds of marijuana were seized. Bennett was
charged with importation of marijuana under 21
U.S.C. 8952. lIllegal importation occurs when a
defendant imports a controlled substanceinto the
United States from “any place outside thereof.”
Because no one saw the boat crossthe border, the
key piece of evidence supporting the conviction
for importation was the testimony of an officer
who discovered a global positioning system on
the boat. The device included a *“backtrack”
feature, which tracked and recorded the boat’s
journey that day. The officer testified that the
system display indicated the defendant had
traveled from Mexican territorial watersto U.S.
waters. During cross-examination, the officer
acknowledged that he did not confiscate the GPS
device or obtain any written record of its data.

ISSUE: Did the officer’s testimony about the

global positioning system data violate the best
evidence rule?
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HELD: Yes.

DISCUSSION: The best evidence rule provides
that the original of a “writing, recording, or
photograph” isrequired to proveits contentsand
the original (or aduplicate) must be produced or
its absence explained. The best evidence of the
dataon the GPS devicewould bethe deviceitself
or aprintout or copy of thedatait contained. The
government offered neither.  Instead, the
government offered the testimony of a witness,
who never actually saw the border-crossing, but
who after reviewing the GPS data testified that
the boat crossed the border. “Other evidence” of
the contents of a writing, recording, or
photograph is admissible only when the original
islost, destroyed, or otherwise unobtainable. The
government did not offer evidence that the GPS
data would have been impossible or difficult to
download or print. Thus, the court found that the
GPS-based testimony was inadmissible under the
best evidence rule and the conviction for
importation was reversed.

*kkkk*k

10" CIRCUIT

U.S v. Rambo
365 F.3d 906
April 23, 2004

SUMMARY: Once a suspect, who has been
advised of hisMirandarights, indicatesthat he
wishes to remain silent, all questioning must
stop, and that right must be scrupulously
honored. Officers can reinitiate questioning
only if, at the time the defendant invoked his
right toremain silent, the questioning ceased.
Fresh Miranda warnings are not alone
sufficient to curethisviolation.

Words or actions on the part of the police

officer sthat they should know arereasonably
likely to elicit an incriminating responsefrom
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the suspect are considered the functional
equivalent of questioning and are not
per mitted.

FACTS: The policetook Rambo into custody as
a suspect in two armed robberies.  Officer
Moran interviewed Rambo’s accomplice first,
then heinterviewed Rambo. At some point prior
to the interview another officer had read Rambo
his Miranda rights which he waived. Officer
Moran began the interview telling Rambo that a
large part of the responsibility for the robberies
was going to fall upon him. He asked Rambo,
“Do you want to talk to me about this stuff?’
Rambo answered, “No.” Officer Moran told
Rambo to think back over the last few months
and reflect on the criminal activity he had been
involved in, and about al of the other agencies
that would be interested in talking to him, and of
the evidence that they had against him. Rambo
then told Officer Moran that he did not know the
car in which he was apprehended had been
stolen. After a brief exchange Officer Moran
determined that Rambo now wanted to talk to
him about the robberies. Officer Moran re-
advised Rambo of his Miranda rights, and
Rambo confessed to being an active participant
in the two robberies.

ISSUE: Did Officer Moran violate Rambo’'s
Miranda rights by not ceasing the questioning?

HELD: Yes

DISCUSSION: When a custodia interrogation
of a suspect occurs the suspect is entitled to be
advised of his Miranda rights. Once the suspect
invokes his right remain silent, interrogation
must stop and that right must be “ scrupulously
honored.” Officerscan reinitiate questioning only
if, a the time the defendant invoked his right to
remain silent, the questioning ceased. Michigan
v. Mosley, 423 U.S. 96 (1975).

The use of express questions by Officer Moran
was not required to show that hisinterrogation of



Rambo continued after he invoked his right to
remain silent. Interrogation includes not only
express questions but any words or actionson the
part of the police that the police should know are
reasonably likely to elicit an incriminating
response from the suspect. Rhode Island v. Innis,
446 U.S. 291 (1980). The statements to Rambo
were designed to refocus the discussion on the
robberies and were reasonably likely to produce
an incriminating response. Therefore, they were
considered “questioning.”  Although Officer
Moran re-advised Rambo of his Miranda rights,
Mosley, among other things, requires that there
must be some break in theinterrogation beforean
officer may reinitiate contact with the suspect.
Since Rambo clearly invoked hisright to remain
silent, and Officer Moran did not “scrupulously
honor” that right, any confession that followed
was taken in violation of the Fifth Amendment
and must be suppressed.

*kkk*

11" CIRCUIT

U.S v. Heard
367 F.3d 1275
April 30, 2004

SUMMARY: A tip with sufficient indicia of
reliability given face-to-face by an informant
may providereasonable suspicion to permit a
Terry stop and frisk. A faceto-face
anonymous tip is presumed to be inherently
mor e reliable than an anonymous telephone
tip because the officers receiving the
information have an opportunity to observe
the demeanor and perceived credibility of the
infor mant.

FACTS. Gore, a MARTA police officer,
received information that afight wasin progress
inside the station. Gore went to investigate and
saw awoman yelling at Heard, demanding fifty
dollars. The woman told Gore, and Heard
admitted, he owed her fifty dollars. Heard paid

the woman after Gore suggested that he handle
the matter in a professonal manner. While
walking away, the woman told Gore that Heard
was carrying a weapon. Gore placed Heard in
handcuffs and performed a Terry frisk, finding
and seizing a handgun. Meanwhile, the woman
got on the train, never to be seen again. Heard
was indicted for possession of a firearm by a
convicted felon.

ISSUE: Can a tip with sufficient indicia of
reliability given face-to-face by an informant
provide reasonable suspicion to permit a Terry
stop and frisk?

HELD: Yes.

DISCUSSION: A tip given by a face-to-face
informant, with sufficient indicia of reliability,
may provide an officer with reasonable suspicion
to justify a Terry stop and reasonable suspicion
that the suspect is presently armed and dangerous
sufficient to permit a protective pat-down. Even
an anonymous tip can, under certain
circumstances, give rise to reasonabl e suspicion,
as long as the information provided contains
“sufficient indicia of reliability to justify the
investigatory stop.” A face-to-face anonymous
tip is presumed to be inherently more reliable
than an anonymous telephone tip because the
officers receiving the information have an
opportunity to observe the demeanor and
perceived credibility of the informant. In this
case, reasoning that Heard knew the woman,
Gore could reasonably conclude that she would
have reliable information about whether Heard
possessed a weapon. The reliability of atip is
considered in light of all relevant circumstances,
which includes, but is not limited to, a
consideration of whether the officer can track
down the tipster again. Her reliability isfurther
supported by the fact that because she and Heard
apparently knew each other, she may have
subjected herself to reprisal from Heard based on
thetip shegaveto Gore. Considering thetotality
of the circumstances, in this case, Gore
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reasonably concluded that the unknown woman’s
tipwasreliable.
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