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United States Supreme Court

Fernandez v. California, 571 U.S. __ , 134 S. Ct. 1126 (2014)

Police officers investigating an assault and robbery saw Fernandez run into an apartment
building. Once inside the building, the officers heard screams coming from one of the
apartments. The officers knocked on the apartment door and Roxanne Rojas opened it.
Rojas had a bump on her nose, fresh blood on her shirt and appeared to be crying. Rojas
told the officers she had been in a fight. When the officers asked her if anyone else was
in the apartment, Rojas told them that she and her four-year old son were the only
individuals present. When the officers asked Rojas to step outside so they could conduct
a protective sweep of the apartment, Fernandez stepped forward and told the officers not
to enter. The officers arrested Fernandez for assaulting Rojas. In addition, the victim
from the assault and robbery investigation identified Fernandez as his attacker. The
officers transported Fernandez to the police station for booking. One-hour later, an
investigator returned to the apartment and Rojas gave the investigator oral and written
consent to search the apartment. The investigator seized weapons, gang paraphernalia
and clothing worn by the robbery suspect.

The state charged Fernandez with robbery, domestic violence and firearms related
charges. At trial, Fernandez filed a motion to suppress the evidence seized from the
apartment, arguing Rojas’ consent to search was not valid. The trial court and the
California Court of Appeal both held Rojas’ consent to search the apartment was valid,
even though Fernandez had refused consent to search before he was arrested and taken to
jail.

In Georgia v. Randolph, the United States Supreme Court held police officers may not
conduct a warrantless search of a home over the express refusal of consent by a
physically present resident, even if another resident consents to the search. Even though
he was not present and objecting when Rojas gave the investigator consent to search the
apartment, Fernandez argued his previously stated objection to the search of the
apartment was still valid after he had been taken into custody.

The court disagreed. First, the court noted police officers cannot remove a person who
might validly refuse consent to search in order to avoid that person’s objection. When
police officers remove a person who might validly object to a search, the court will to
determine if the person’s removal was objectively reasonable under the circumstances.
In this case, Fernandez’s removal was objectively reasonable. The court held an
occupant, such as Fernandez, who is absent due to a lawful detention or arrest is in the
same position as a person who is not present for any other reason.

Second, the court reiterated that a person’s objection to a consent search is only valid
when the person is present and objecting. If a person is present, objects to the search, but
is then lawfully removed from the scene, a person with common authority, such as Rojas
in this case, can give the officers valid consent to search. A person’s objection does not
remain in place after his lawful arrest.

Click HERE for the court’s opinion.

United States Supreme Court 3


https://supreme.justia.com/cases/federal/us/547/04-1067/index.pdf
http://www.supremecourt.gov/opinions/13pdf/12-7822_he4l.pdf

*kkkk

United States v. Apel, 571 U.S. 134 S. Ct. 1144 (2014)

Two public highways run through a portion of Vandenberg Air Force Base, California.
Adjacent to one of the highways is an area designated for peaceful protests. The base
commander enacted several restrictions to control thea protest area and issued an
advisory stating that anyone who failed to adhere to the protest area policies could be
barred from the base. Apel was convicted of three counts of trespassing on the base in
violation of 18 U.S.C. § 1382 because he entered the designated protest area after he had
been barred from the base for trespassing and vandalism.

The Ninth Circuit Court of Appeals reversed Apel’s conviction. The Ninth Circuit held
that 81382 did not apply because the statute required the government to prove it has the
exclusive control over the area on which the trespass allegedly occurred. Because the
protest area was located on a portion of highway subject to an easement granted to the
State of California, which later relinquished it to the County of Santa Barbara, the Ninth
Circuit concluded the federal government lacked exclusive control over the area on which
Apel’s trespasses occurred. Consequently, the Ninth Circuit held Apel could not be
convicted under 18 U.S.C. § 1382 for reentering a military installation after being ordered
not to do so by the commanding officer.

The Supreme Court disagreed. In a unanimous decision, the court held nothing in § 1382
suggested the statute does not apply to a military base just because the federal
government had conveyed a limited right to travel through a portion of the base or to
assemble in a particular area. The common feature of the places described in 8 1382 is
not that they are used exclusively by the military, but that they have defined boundaries
and are subject to the command authority of a military officer.

The Supreme Court further held the decision to secure a portion of the military base with
fences did not change the boundaries of the base or reduce the authority of the base
commander over the unfenced areas where the protest area was located.

Click HERE for the court’s opinion.

*kkkk

Rosemond v. United States, 572 U.S. 134 S. Ct. 1240 (2014)

Title 18 U.S.C. 8 924(c) prohibits “using or carrying” a firearm “during and in relation to
any crime of violence or drug trafficking crime.” To convict a defendant for aiding or
abetting someone who commits a violation § 924(c), the Supreme Court held the
government must prove the defendant actively participated in the underlying drug
trafficking or violent crime and had advance knowledge that the other person would use
or carry a gun during the commission of that crime. In this case, the court concluded the
district court’s jury instructions were erroneous because they allowed the jury to convict
Rosemond without proof that Rosemond knew in advance that one of his co-defendants
would be armed.

Click HERE for the court’s opinion.
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United States v. Castleman, 572 U.S. ___, 134 S. Ct. 1405 (2014)

In 2001, Castleman pleaded guilty to having “intentionally or knowingly caused bodily
injury to” the mother of his child, in violation of Tenn. Code Ann. § 39-13-111(b). In
2008, a federal grand jury indicted Castleman on two counts of possession of a firearm
after being "convicted . . . of a misdemeanor crime of domestic violence,” in violation of
Title 18 U.S.C. 8 922(g)(9). The district court granted Castleman’s motion to dismiss the
8 922(9)(9) counts of the indictment. The Sixth Circuit Court of Appeals affirmed the
district court and held Castleman’s conviction in 2001 did not qualify as a “misdemeanor
crime of domestic violence” because Castleman could have been convicted for “causing a
slight, nonserious physical injury with conduct that cannot be described as violent.”

The Supreme Court disagreed, holding Castleman’s conviction in 2001 qualified as a
“misdemeanor crime of domestic violence.” First, under 8§ 922(g)(9) a misdemeanor
crime of domestic violence is defined as “an offense that . . . has, as an element, the use
or attempted use of physical force.” Second, the court recognized the common law
element of force in the crime of battery “was satisfied by even the slightest offensive
touching.” Third, because perpetrators of domestic violence are “routinely prosecuted
under generally applicable assault or battery laws,” it made sense for Congress to have
classified as a “misdemeanor crime of domestic violence” the type of conduct that
supports a common-law battery conviction. Fourth, while the words “violent” or
“violence” standing alone “connote a substantial degree of force,” that is not true of
“domestic violence.” “Domestic violence” is not a type of “violence” but rather a term of
art that covers acts that one might not characterize as “violent” in a non-domestic context.
Consequently, the court held the requirement of “physical force” is satisfied, for the
purposes of § 922(g)(9), by the degree of force that supports a common-law battery
conviction.

Click HERE for the court’s opinion.

*kkkk

Navarette v. California, 572 U.S. __, 134 S. Ct. 1683 (2014)

A police dispatcher received an anonymous call from a woman stating a silver Ford
pickup truck had just run the woman’s vehicle off the roadway. The woman provided the
pickup truck’s license plate number, approximate location and direction of travel. The
dispatcher broadcast the woman’s information and a few minutes later police officers saw
a silver Ford pickup truck with the same license plate number, near the location and
traveling in the same direction reported by the woman. The officer conducted a traffic
stop, and as he and a back-up officer approached the pickup truck, the officers smelled
the odor of marijuana. The officers searched the pickup truck, found four large bags of
marijuana and arrested the driver, Navarette, and his brother, who was a passenger.

Navarette moved to suppress the marijuana, arguing the anonymous 911 call did not
provide the officers reasonable suspicion to conduct the traffic stop.
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The California Court of Appeal disagreed and affirmed the lower court’s decision
denying Navarette’s motion to suppress the marijuana. Navarette appealed. The United
States Supreme Court held the traffic stop did not violate the Fourth Amendment because,
under the totality of the circumstances, the officers had reasonable suspicion Navarette
was driving while intoxicated.

The court held the 911 call was sufficiently reliable to credit the woman’s claim that
Navarette’s truck had run her vehicle off the road. First, the woman described the truck,
provided its license plate information and gave the truck’s location to the 911 dispatcher.
Second, the police officer located the truck approximately 19 miles away from the scene
of the incident, approximately 18 minutes after the 911 call. Third, the woman’s use of
the 911 system was a factor to take into account when determining the reliability of the
information she provided. The 911 system had features that allowed for identifying and
tracing callers, which would allow a reasonable officer to believe that a person might
think twice before calling in a false report. Consequently, the woman’s detailed,
firsthand description of Navarette’s truck and dangerous driving along with the timeline
of events suggested the woman called 911 shortly after she was run off the road, which
entitled her tip to be considered reliable by the police officer.

Next, the court recognized a reliable tip will justify an investigative stop only if the tip
creates a reasonable suspicion that “criminal activity may be afoot.” In this case, the
court held the woman’s report of being run off the roadway created reasonable suspicion
of an ongoing crime such as drunk driving. The court stated that running another vehicle
off the road suggests lane-positioning problems, decreased vigilance, impaired judgment,
or some combination of recognized drunk-driving cues. Because the 911 call established
reasonable suspicion to stop Navarette, the officer did not need to follow Navarette to
personally observe suspicious driving before conducting the traffic stop.

Click HERE for the court’s opinion.

*khkkkk

Wood v. Moss, 572 U.S. ___, 134 S. Ct. 2056 (2014)

With permission from local law enforcement officials, a group of supporters and a group
of protesters assembled on opposite sides of the street on which the President’s
motorcade was to travel. At the last minute, the President decided to make an
unscheduled stop at a restaurant for dinner. As a result, the President’s motorcade
deviated from the planned route and proceeded to the outdoor dining area of the
restaurant. After learning of the route change, the protestors moved down the sidewalk to
the area in front of the restaurant, while the President’s supporters remained at their
original location. At their new location, the protesters had a direct line of sight to the
outdoor patio where the President was located. At the direction of Secret Service agents,
state and local police officers cleared the block on which the restaurant was located and
moved the protesters two blocks away to a street beyond handgun or explosive reach of
the President. The move placed the protesters one block farther away from the restaurant
than the supporters. After the President dined, the motorcade left the restaurant and
passed the President’s supporters who had remained in their original location. The
protesters remained two blocks away, beyond the President’s sight.
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The protestors sued the Secret Service agents, claiming the agents engaged in viewpoint
discrimination, in violation of the First Amendment. Specifically, the protesters claimed
the agents denied the protesters equal access to the President when the agents moved the
protesters away from the restaurant while allowing the supporters to remain in their
original location.

The court disagreed, holding the agents were entitled to qualified immunity. Qualified
immunity protects government officials from liability for civil damages unless the
plaintiff can establish the official violated a statutory or constitutional right, and that the
right was clearly established at the time of the incident.

First, the court stated it has never held a violation of a right guaranteed by the First
Amendment gives rise to an implied cause of action for damages against federal officers.
However, without deciding the issue, the court assumed an individual could sue a federal
official for a First Amendment violation.

Next, the court held no clearly established law required Secret Service agents engaged in
crowd control to ensure that groups with differing viewpoints are at comparable locations
or maintain equal distances from the President. The court noted when the 200 to 300
protesters moved from their original location to the area closer to the restaurant, they
were within weapons range and had a largely unobstructed view of the President on the
restaurant’s patio. Consequently, because of their location the protesters posed a
potential security risk to the President. In contrast, the supporters, who remained in their
original location, did not pose a security risk because a large two-story building blocked
their line of sight and weapons access to the patio where the President dined.

Click HERE for the court’s opinion.

*kkkk

Plumhoff v. Rickard, 572 U.S. ;134 S. Ct. 2012 (2014)

On July 18, 2004, around midnight, a police officer conducted a traffic stop on a car
driven by Rickard because it had only one operating headlight. When Rickard failed to
produce his driver’s license, the officer asked him to step out of the car. Instead of
stepping out, Rickard sped away. The officer pursued Rickard on an interstate highway
along with officers in five other police cars. During the pursuit, Rickard was swerving
through traffic at speeds over 100 miles per hour. After Rickard exited the interstate
highway, he made a sharp turn causing contact between his car and one of the police cars.
This contact caused Rickard’s car to spin out into a parking lot and collide with Officer
Plumhoff’s police car. Officers Evans and Plumhoff got out of their cars and approached
Rickard’s car. Evans with gun in hand, pounded on the passenger side window of
Rickard’s car. At this point, Rickard’s tires started spinning and his car was rocking back
and forth, an indication that Rickard was using the accelerator even though his bumper
was flush against the police car in front of him. Plumhoff fired three shots into Rickard’s
car, but Rickard put his car in reverse and turned around, forcing Ellis to step to the side
to avoid being struck. As Rickard accelerated down the street away from the officers, two
other officers fired 12 shots towards the fleeing suspect. Rickard lost control of the car
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and crashed into a building. Both Rickard and his passenger, Allen, died from a
combination of gunshot wounds and injuries suffered in the crash.

Rickard’s daughter sued Plumhoff and five other police officers claiming they violated
the Fourth Amendment by using excessive force to stop Rickard.

The court held the officers were entitled to qualified immunity. Rickard led the officers
on a chase with speeds exceeding 100 miles per hour and lasted over five minutes.
During the chase, Rickard passed more than two dozen other vehicles, several of which
were forced to alter their course. After Rickard’s car collided with a police car and
appeared to be stopped, Rickard resumed maneuvering his car in an attempt to escape.
Under the circumstances, the court found Rickard’s outrageously reckless driving posed a
grave public safety risk. As a result, a reasonable officer could have concluded that
Rickard was intent on resuming his flight, and if he were allowed to do so, he would once
again pose a deadly threat for others on the road. Consequently, the court held the police
officers acted reasonably by firing at Rickard to end that risk.

The court added the officers were justified in firing 15 shots at Rickard, stating, “If police
officers are justified in firing at a suspect in order to end a severe threat to public safety,
the officers need not stop shooting until the threat has ended.” Here, during the 10-
second span when the officers fired their shots, Rickard continued to flee until he
crashed. In addition, the court stated Allen’s presence in the car had no bearing in the
analysis of whether the officers acted reasonably by firing at Rickard because Fourth
Amendment rights are personal and cannot be asserted by another person. As such, the
court did not consider Allen’s presence in the car when determining the reasonableness of
the officers’ actions.

Finally, the court held even if the officers’ use of force against Rickard had been
unreasonable, the officers would still have been entitled to qualified immunity. The court
found that at the time of the incident, no clearly established law prohibited the officers
from firing at a fleeing vehicle to prevent harm to others.

Click HERE for the court’s opinion.

*khkkkk

Abramski v. United States, 573 U.S. __ , 134 S. Ct. 2259 (2014)

Abramski agreed to purchase a Glock 19 handgun for his uncle. As a former police
officer, Abramski could obtain a more favorable price from the firearms dealer than his
uncle could. Abramski completed Bureau of Alcohol, Tobacco, Firearms and Explosives
(ATF) Form 4473, indicating he was the actual buyer of the handgun. Form 4473 clearly
warned that a straw purchaser, someone who buys a gun on behalf of another person, is
not considered the actual buyer. Abramski was convicted of making a false statement
that was material to the lawfulness of a firearms sale, in violation of 18 U.S.C. §
922(a)(6) and making a false statement with respect to information required to be kept in
the records of a licensed firearms dealer in violation of 18 U.S.C. § 924(a)(1)(A).

Abramski argued he could only be prosecuted under § 922(a)(6) if it was unlawful for his
uncle to possess a firearm. Abramski claimed because his uncle could lawfully possess
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the firearm, the “actual buyer” question on Form 4473 was not material to the lawfulness
of the sale. Abramski also argued he could not be prosecuted for violating 18 U.S.C. §
924(a)(1)(A) because the information he provided on Form 4473 was not required to be
kept in the gun dealer’s permanent records.

In a 5-4 decision, the Supreme Court held Abramski’s misrepresentation on Form 4473
was material. The court found when Congress passed the Gun Control Act of 1968, the
language in 18 U.S.C. § 922(a)(6) was intended to refer to the true buyer of a firearm and
not a straw purchaser. The court explained federal gun laws have established an
elaborate system of in-person identification and background checks to ensure guns are
kept out of the hands of felons and other prohibited purchasers. The court added these
provisions would be meaningless if a potential gun buyer could avoid them by having
someone else purchase a gun for him. As a result, the court ruled Abramski’s
misrepresentation was material and the government could prosecute him under 8
922(a)(6) even though his uncle could have lawfully purchased the firearm on his own.

The court further held federal law requires licensed firearms dealers to maintain records
of gun sales as required by Attorney General regulations. Attorney General regulations
compel gun dealers to keep as part of their records each Form 4473 generated from gun
sales. Consequently, the court found Abramski’s material misrepresentation about the
identity of the true buyer on Form 4473 violated 18 U.S.C. § 924(a)(1)(A) because that
misrepresentation pertained to information a gun dealer was required to keep in his
permanent records.

Click HERE for the court’s opinion.

*khkkkk

Riley v. California; U.S.v. Wurie, 573 U.S. ;134 S. Ct. 2474 (2014)

Police officers arrested Riley and searched the cell phone he was carrying incident to his
arrest. The officers discovered photographs and videos on Riley’s cell phone that were
admitted as evidence against him at trial. Riley was convicted. The California Court of
Appeal affirmed Riley’s conviction, ruling the warrantless search of Riley’s cell phone
incident to arrest was lawful.

Police officers arrested Wurie for distribution of crack cocaine and seized two cell
phones from him. Officers searched the call log on one of the cell phones and
determined the phone number labeled “my house” was associated with a nearby
apartment. Officers went to the apartment and saw the name “Wurie” written on the
mailbox. The officers obtained a warrant, searched the apartment and found drugs and
firearms.

Wourie filed a motion to suppress the evidence seized from his apartment, arguing the
officers violated the Fourth Amendment by searching his cell phone incident to arrest.

In reversing Wurie’s conviction, the First Circuit Court of Appeals held the search
incident to arrest exception to the Fourth Amendment’s warrant requirement did not
authorize the warrantless search of data on cell phones seized from individuals arrested
by police officers.
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The Supreme Court consolidated the cases, holding that police officers generally may not
search digital information on a cell phone seized from an individual who has been
arrested, without first obtaining a warrant.

Previously, the court held police officers could conduct warrantless searches of arrestees
and possessions within the arrestees’ control, indident to a custodial arrest. The court
concluded such searches were reasonable in order to discover weapons or any evidence
on the arrestee’s person so that evidence could not be concealed or destroyed.

The court concluded this rationale does not apply to modern cell phones. First, digital
data stored on a cell phone cannot be used as a weapon to harm an arresting officer or aid
an arrestee in escaping. The court emphasized that police officers may still examine the
physical aspects of phone to ensure that it will not be used as a weapon. For example, the
court noted a police officer may examine a cell phone to determine whether there is a
razor blade hidden between the phone and its case. However, once an officer has secured
a phone and eliminated any potential threats the data on the phone cannot harm anyone.

Second, the court stated the government provided little evidence to believe that loss of
evidence from a seized cell phone, by remote wiping of the data on the phone, was a
common occurrence. Even if remote wiping were a concern, the court listed two ways
remote wiping could be prevented. First, the officer could turn the phone off or remove
its battery. Second, the officer could put the phone inside a device, called a Faraday bag,
that would isolate the phone from radio waves. The court added that Faraday bags are
cheap, lightweight, and easy to use and a number of law enforcement agencies already
encourage their use. In addition, the court commented that if a police officers are truly
confronted with individualized facts suggesting that a defendant’s phone will be the
target of an imminent remote wiping attempt, they may be able to rely on exigent
circumstances to search that phone immediately.

The court further recognized that cell phones are different from other objects that an
arrestee might have on his person. Before cell phones existed, a search of an arrestee
generally constituted a small instrusion on the arrestee’s privacy. However, modern cell
phones are, in essence, mini-computers that have immense storage capacity on which
many people keep a digital record of nearly aspect of their lives. Consequenly, the
warrantless search of a cell phone consitutes a significant intrusion upon a person’s
privacy. If police officers wish to search a cell phone incident to arrest, they need to
obtain a warrant.

Click HERE for the court’s opinion.

*khkkkk

Carroll v. Carman, 574 U.S. __, 135 S. Ct. 348 (2014)

The Pennsylvania State Police received a report that Zita, a suspect in a car theft, might
be located at Andrew and Karen Carman’s house. Two police officers were dispatched to
the Carmans’ house to conduct a knock and talk interview. The Carmans’ house was
situated on a corner lot with the front of the house facing a main street and the left side of
the house facing a side street. The officers initially drove to the front of the house, but
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after discovering no available parking, drove down the side street next to the Carmans’
house and parked at the far rear of the property. When the officers exited their cars, they
walked toward the Carmans’ house from the side and approached a sliding glass door that
opened onto a ground-level deck. As the officers stepped onto the deck, Andrew Carman
came out of the house and confronted the officers in a belligerent and aggressive manner.
Carman refused to answer any of the officers’ questions, and as Carman turned away
from the officers, he appeared to reach for his waist. Officer Carroll grabbed Carman’s
arm to make sure Carman was not reaching for a weapon causing Carman to lose his
balance and fall into the yard. At this point, Karen Carman came out of the house, spoke
with the officers, and then consented to a search of the house. The officers searched the
Carmans’ house but did not find Zita. The Carmans were not charged with any crimes.
The Carmans sued Officer Carroll, claiming that Carroll violated the Fourth Amendment
when he went into their backyard and onto their deck without a warrant.

The Third Circuit Court of Appeals held Officer Carroll was not entitled to qualified
immunity. The court found Officer Carroll violated the Fourth Amendment as a matter of
law because the knock and talk exception requires police officers to begin their encounter
at the front door, where they have an implied invitation to go. The court further held it
was clearly established at the time of the incident that a police officer’s right to knock at
the front door while conducting a knock and talk did not automatically allow the officer
to enter other parts of the curtilage. Officer Carroll appealed to the United States
Supreme Court, which agreed to hear the case without briefing or oral arguments from
the parties.

The Supreme Court reversed the Third Circuit Court of Appeals, holding at the time of
the incident there was no clearly established law in the Third Circuit requiring police
officers to initiate a knock and talk interview at the front door of a residence.
Significantly, the Court did not elaborate on the rules police officers must follow when
conducting knock and talk interviews where both the front and back doors of a residence
appear to be readily accessible to visitors. The Court referenced cases from the Second
and Seventh Circuit Courts of Appeal that left this choice to the officers. However, the
Court added it was not ruling on whether those cases were correctly decided or whether a
police officer may conduct a knock and talk at any entrance that is open to visitors rather
than only at the front door.

Click HERE for the court’s opinion.

*kkkk

Heien v. North Carolina, 574 U.S. __ , 135 S. Ct. 530 (2014)

A police officer stopped the car in which Heien was a passenger because it only had one
operating brake light. During the stop, the officer received consent to search the car and
discovered cocaine inside a duffel bag. Heien and the driver were charged with
trafficking cocaine.

Heien argued North Carolina law did not require a vehicle to be equipped with more than
one working brake light. As a result, Heien claimed the traffic stop constituted an
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unlawful seizure in violation of the Fourth Amendment; therefore, the cocaine should
have been suppressed.

The North Carolina Court of Appeals agreed, holding the relevant code provision, which
requires that a car be “equipped with a stop lamp,” N.C. Gen. Stat. Ann §20-129(g),
requires only a single lamp. Because Heien’s car had one operating brake light, the court
concluded the officer’s justification for the traffic stop was objectively unreasonable and
the cocaine should have been suppressed.

The state appealed and the North Carolina Supreme Court reversed the Court of Appeals.
The North Carolina Supreme Court held the officer’s mistake of law was objectively
reasonable, as no court in North Carolina had ever interpreted the motor vehicle laws to
require only one functioning brake light. Consequently, the court held the officer had
reasonable suspicion to conduct the traffic stop. Heien appealed to the United States
Supreme Court.

The United States Supreme Court agreed with the North Carolina Supreme Court. The
Supreme Court noted the Fourth Amendment requires government officials to act
reasonably, not perfectly, and gives those officials “fair leeway for enforcing the law.” In
this case, the Supreme Court found there was little difficulty in concluding the officer’s
mistake of law was reasonable. The North Carolina vehicle code that requires “a stop
lamp” also provides that the lamp “may be incorporated into a unit with one or more
other rear lamps,” and that “all originally equipped rear lamps” must be “in good
working order.” Although the North Carolina Court of Appeals held that “rear lamps” do
not include brake lights, the word “other,” coupled with the lack of state-court precedent
interpreting the provision, made it objectively reasonable for the officer to believe that a
faulty brake light constituted a violation.

Click HERE for the court’s opinion.

*khkkkk
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First Circuit

United States v. Silva, 742 F.3d 1 (1st Cir. 2014)

Pelletier went to the police department and gave an officer $150 in counterfeit currency
Pelletier said he received from Silva. Pelletier told the officer Silva possessed more
counterfeit currency as well as counterfeit driver’s licenses. Pelletier told the officers
Silva was living out of a silver Cadillac, and provided the vehicle’s location. The officer
did not know Pelletier had contacted the police on numerous occasions in the past to
report alleged incidents that were never substantiated.

Two other police officers were dispatched to the location provided by Pelletier. When
the officers arrived, they saw a silver Cadillac, full of personal belongings, and a man
sitting in the driver’s seat. When the man refused to produce his driver’s license, one of
the officers threatened to arrest him. The man then provided a driver’s license that
identified him as Anthony Silva. A record check revealed Silva had an outstanding arrest
warrant for an unpaid motor vehicle fine. The officers arrested Silva and searched him
incident to arrest. The officers found a fake driver’s license with Silva’s photograph on it
and counterfeit currency.

Later that day, Pelletier contacted the police and told an officer that Silva had called him
from jail and said there was $3,000 worth of counterfeit currency in the trunk of the
Cadillac. Because Silva’s arrest involved counterfeiting, the local police passed the case
to the United States Secret Service. A local police officer shared the information
collected on Silva with a Secret Service agent, but it was not clear if the officer told the
agent about Pelletier’s history of making false reports. The agent applied for a warrant to
search the Cadillac, which included Pelletier’s accusations against Silva, but contained no
information about Pelletier’s prior history. The agents searched the Cadillac and seized
$3,000 in counterfeit currency.

At trial, Silva moved to suppress the evidence discovered during his arrest and from the
subsequent search of his car.

First, the court held the officers had reasonable suspicion to approach Silva and demand
his driver’s license based on the information provided by Pelletier. Even though the
officers had no knowledge of Pelletier’s prior history, which may have caused them to
question the reliability of his information, Pelletier provided counterfeit currency
allegedly obtained from Silva and he accurately described Silva’s car and its location.
Silva’s refusal to provide his driver’s license combined with Pelletier’s claim that Silva
was producing counterfeit identification, gave the officers justification to run a record
check on Silva’s license.

Second, the court held when the officers discovered the counterfeit currency on Silva’s
person, they had probable cause to seize the Cadillac and search it without a warrant.
The Secret Service agent’s decision to obtain a warrant to search the Cadillac did not
diminish the fact that probable cause existed. The court stated, “The practice of awaiting
a magistrate’s warrant prior to conducting a search, even where officers feel confident in
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their own assessment of probable cause, is one that should be commended, not punished
with exclusion.”

Finally, the court held the agent’s failure to include facts about Pelletier’s history of false
reporting was neither intentional nor reckless. In addition, even if the agent had included
information concerning Pelletier’s history, this information would not have affected the
magistrate’s finding of probable cause.

Click HERE for the court’s opinion.

*kkkk

United States v. Jacques, 744 F.3d 804 (1st Cir. 2014)

Police officers detained Jacques and brought him to the police station for questioning
about his involvement in a church arson. The officers Mirandized Jacques and Jacques
waived his rights. During the interview, the officers told Jacques an honest confession
might lead to favorable treatment by the prosecutor and judge, while a failure to
cooperate was likely to result in a maximum sentence. The officers also commented on
the failing health of Jacques’ father, suggesting that continued resistance might deprive
Jacques of crucial years with his family. Finally, the officers exaggerated the strength of
the evidence against Jacques and misrepresented the involvement of high-profile federal
agents in the case. At 1:45 a.m., approximately six and one half hours later, Jacques
admitted his involvement in the church arson. In addition, Jacques signed a waiver of his
right to prompt presentment to the United States Magistrate Judge.

Jacques moved to suppress his incriminating statements, arguing his confession was
obtained involuntarily because the officers’ coercive tactics had overcome his will.
Jacques also argued the waiver of his right of presentment was not valid because the
officers obtained it more than six-hours after his detention.

First, the court recognized in the First Circuit that confessions are not rendered
involuntary when police officers promise to bring the defendant’s cooperation to the
prosecutor’s attention or by suggesting that the defendant’s cooperation may lead to
favorable treatment. Next, the court held there was no evidence suggesting the officers’
threats of a harsher sentence if Jacques refused to cooperate had any meaningful impact
on Jacques’ conduct during the interrogation. The officers repeated their threats
numerous times over the six-hour interrogation without any identifiable effect on
Jacques. In addition, when Jacques told the officers why he was confessing, he did not
mention any of the officers’ alleged threats. While the officers’ threats were relevant to a
determination of voluntariness, in this case Jacques failed to establish his will was
overcome by the officer’s threats.

Second, the court held the officers” comments to Jacques about his father’s health did not
coerce Jacques into confessing to the arson. The officers’ comments occurred several
hours before Jacques confessed and Jacques demeanor did not change significantly after
the comments.

Third, the court held the officers’ exaggeration of their case against Jacques, minimizing
the gravity of Jacques’ offense, and emphasizing the negative media attention Jacques’
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trial would generate did not constitute coercion. While extreme forms of deception by
the police might be sufficient to render a suspect’s confession involuntary, the
interrogation tactics employed by the officers in this case did not amount to coercion in
violation of Jacques’ Fifth Amendment rights.

Finally, the court held the officers did not willfully violate Jacques’ right to prompt
presentment. Under Federal Rule of Criminal Procedure 5(a), a defendant who has been
arrested must be brought “without unnecessary delay before a magistrate judge.” To
protect this right, the McNabb-Mallory rule established by the Supreme Court holds that
confessions made during a period of detention that violate the prompt presentment rule
are inadmissible in federal court. In response to McNabb-Mallory, Congress enacted 18
U.S.C. § 3501. Under § 3501, a voluntary confession will not be suppressed because of
delay in presentment to the magistrate judge as long as the confession was obtained
within six-hours of arrest. Any voluntary confession obtained after six-hours may still be
admissible if the judge rules the delay in presentment was reasonable.

In this case, the officer gave Jacques the written waiver-of-prompt-presentment-form
one-minute past the six-hour window and Jacques signed the form four-minutes later.
Such a brief delay in acquiring Jacques’ waiver of his right to presentment was not
“unreasonable or unnecessary” so as to require suppression of Jacques’ confession.

Click HERE for the court’s opinion.

*kkkk

Macdonald v. Town of Eastham, 745 F.3d 8(1st Cir. 2014)

Macdonald’s neighbor called the police after she saw the door to Macdonald’s house
standing wide open. Two police officers interviewed the neighbor, approached
Macdonald’s house, and announced their presence. After receiving no response, the
officers entered Macdonald’s house through the open door. While searching the house,
the officers discovered a marijuana growing operation. The officers arrested Macdonald
when he arrived home thirty minutes later.

A state court judge suppressed the evidence discovered in Macdonald’s home and the
criminal charges against Macdonald were dismissed. Macdonald subsequently sued the
town and the police officers, claiming the warrantless entry and search of his house
violated the Fourth Amendment.

The court disagreed, holding the officers were entitled to qualified immunity. The
officers responded to a call from a concerned neighbor, saw the door to Macdonald’s
house wide open, announced their presence without receiving a reply and then entered the
house to check on the welfare of anyone who might be inside. Once inside, the officers
conducted their search in a routine manner. Under these circumstances, the court
concluded the law was not clearly established to put a reasonable officer on notice that
entry into Macdonald’s home might violate the Fourth Amendment.

Click HERE for the court’s opinion.

*kkkk

1st Circuit 15


http://docs.justia.com/cases/federal/appellate-courts/ca1/12-1016/12-1016-2014-03-11.pdf
http://docs.justia.com/cases/federal/appellate-courts/ca1/13-1779/13-1779-2014-03-12.pdf

United States v. Almeida, 748 F.3d 41 (1st Cir. 2014)

A police officer conducted a traffic stop on a pick-up truck registered to Maynard Martin.
During the stop, the officer obtained identification information from the driver, Almeida,
and his passenger. Almeida identified himself as John Martin and presented a temporary
driver’s license, without a photograph, with the name John Martin on it. After issuing a
warning, the officer let Almeida and his passenger leave. A few minutes later, the officer
ran a computer check on John Martin and saw Martin’s photograph did not match the
driver of the vehicle he had just pulled over. In addition, the officer discovered the
passenger had also given a false name and identification. The officer pursued the pick-up
truck again, planning to arrest the driver and passenger for presenting false
identifications. When the officer pulled the truck over, he discovered Almeida was now
in the passenger seat, and the previous passenger was driving. The officer arrested both
men.

A short time later, a drug dog alerted to the presence of drugs in the truck. Officers
searched the truck and found a bag of marijuana and counterfeit United States currency.
In a subsequent inventory search of the truck, officers found evidence related to the
counterfeit currency. The officers also searched Almeida’s wallet and found genuine
United States currency containing serial numbers that matched the serial numbers on
some of the counterfeit currency recovered from the truck. The government indicted
Almeida for possession of counterfeit currency.

Almeida argued the evidence obtained from both searches of the truck and the search of
his wallet violated the Fourth Amendment,

The court disagreed holding Almeida did not have a reasonable expectation of privacy in
the truck. Even though Almeida was driving the truck when first stopped, the court
found Almeida had shown no pattern of repeated use or control over the truck that would
allow the court to conclude his possession of the truck was anything more than “informal
and temporary.” As a result, Almeida could not challenge any of the evidence recovered
from the truck in either of the searches conducted by the police officers.

Without deciding whether the officers lawfully searched Almeida’s wallet when the
officers arrested him, the court held the seizure of the currency from Almeida’s wallet
was valid under the inevitable discovery doctrine. First, the officer arrested Almeida for
possession of false identification. Even if the officers had not searched Almeida’s wallet,
Almeida’s wallet would have been searched at the jail during the booking process. The
search at the jail would have inevitably resulted in the seizure of the cash, because it was
the jail’s policy to remove an arrestee’s property during the booking process.

Click HERE for the court’s opinion.

*khkkkk

United States v. Oguendo-Rivas, 750 F.3d 12 (1st Cir. 2014)

Local police officers arrested Oquendo for his involvement in a shooting at a bar and
recovered a firearm with an obliterated serial number they believed might be connected
to the shooting. At the police station, an officer gave Oquendo a Miranda waiver form.
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After reviewing the form, Oquendo indicated he did not wish to make a statement. The
officer did not ask Oquendo any questions and left the room. Approximately twenty
minutes later, an agent from the Bureau of Alcohol, Tobacco, Firearm and Explosives
(ATF) entered the interview room and handed Oquendo a blank Miranda waiver form.
After reviewing the form, Oquendo wrote, “I do not understand this, my lawyer speaks,”
on the form. The agent then verbally read Oquendo his Miranda rights, and upon seeing
the note on the form, asked Oquendo what he did not understand. Oquendo told the agent
he was willing to speak without a lawyer present, but he did not want to answer any
questions about the shooting at the bar. After the agent agreed to limit the scope of his
questions, Oquendo signed the form and agreed to speak to the agent. During the
interview, Oquendo made incriminating statements concerning the recovery of the gun
with the obliterated serial number. The government indicted Oquendo for aiding and
abetting in the possession of a firearm with an obliterated serial number.

Oquendo argued his incriminating statements to the ATF agent should have been
suppressed because only twenty minutes elapsed between the time Oquendo invoked his
right to remain silent and the agent approached him.

The court noted there are four factors to consider when determining whether the
resumption of questioning is allowed after a person invokes the right to remain silent: (1)
whether a reasonable period of time passed prior to the resumption, (2) whether the same
officer resumed questioning, (3) whether the suspect received refreshed Miranda
warnings, and (4) whether questioning concerned the same alleged crime.

In this case, although twenty minutes was a short period of time, a different law
enforcement officer, an ATF agent, conducted the second interview, and before he
questioned Oquendo, the agent re-advised Oquendo of his Miranda rights and limited the
scope of his questioning as requested by Oquendo. While the first factor, by itself,
favored Oquendo, the court held an analysis of all four factors established the agent did
not violate Oquendo’s Miranda rights.

Oquendo also argued his written statement, “I do not understand this, my lawyer speaks,”
was an invocation of his right to counsel.

The court disagreed. A suspect’s request for counsel must be clear and unambiguous.
The court held the phrase, “my lawyer speaks,” was not a clear indication to the agent
that Oquendo was requesting the assistance of an attorney. When confronted with this
ambiguous statement, the agent sought clarification and continued questioning only after
Oquendo made it clear he was willing to proceed without an attorney. As a result,
Oquendo’s right to counsel was not violated.

Click HERE for the court’s opinion.

*khkkkk

United States v. Arnott, 758 F.3d 40 (1st Cir. 2014)

While conducting a wiretap, police officers intercepted a call between Brichetto and
Leavitt, in which Leavitt sought to purchase oxycodone pills. After Brichetto and Leavitt
agreed to meet in a parking lot to conduct the transaction, officers set up surveillance.
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The officers saw Brichetto arrive in a pick-up truck and park next to a car. A man, later
identified as Leavitt, got out of the passenger side of the car and got into Brichetto’s
truck. After a few minutes, Leavitt returned to the car, and both vehicles drove away.
The surveillance officers followed the car containing Leavitt. After the officers saw the
car roll through a stop sign, they requested a patrol officer conduct a traffic stop. The
patrol officer stopped the car and requested identification from the driver, Arnott, and
Leavitt, who was in the passenger seat. Leavitt told the officer his name was “William
Young,” and that he did not have any identification. Arnott, appearing extremely
nervous, gave the officer his driver’s license, but gave vague answers in response to the
officer’s questions. The officer ordered Arnott out of the car and conducted a Terry frisk
for weapons. The officer felt a hard object in Arnott’s pocket, which the officer believed
was a knife. The officer reached into Arnott’s pocket and removed a bag of tightly
wrapped pills that Arnott admitted were oxycodone. When the officer asked Arnott if
there were any other drugs in the car, Arnott told the officer there was marijuana in the
trunk. The officer arrested Arnott and the government indicted him for two drug related
offenses.

Arnott filed a motion to suppress the oxycodone pills, arguing the Terry frisk was
unlawful because the officer did not have reasonable suspicion to believe he was armed
and dangerous. Arnott also argued his incriminating statements should have been
suppressed because the officer failed to advise him of his Miranda rights.

The court disagreed.  After speaking with the surveillance officers, the patrol officer
knew it was likely the occupants of the car had just completed a drug transaction. In
addition, when questioned by the officer Arnott appeared extremely nervous and could
barely hold onto his driver’s license because his hands were shaking so badly. Finally,
the court commented, “the connection between drugs and violence is legendary.”
Consequently, the court found the totality of the circumstances supported reasonable
suspicion to believe Arnott might be armed; therefore, the Terry frisk was justified.

The court further held the seizure of the oxycodone pills was reasonable. After the
officer felt a hard object he believed was knife, the officer was allowed to remove that
object from Arnott’s pocket. Even though the hard object turned out to be tightly
packaged oxycodone pills and not a knife, contraband discovered during a lawful Terry
frisk is not subject to suppression.

Next, the court held the officer’s questions concerning the presence of other drugs were
within the scope of the Terry stop because they related to the discovery of the oxycodone
pills.

Finally, the court held Arnott was not in custody for Miranda purposes when he made the
incriminating statements. During the brief period of questioning, prior to arrest, Arnott
was on a public roadway, being questioned by a single officer who made no show of
force.

Click HERE for the court’s opinion.
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McGrath v. Tavares, 757 F.3d 20 (1st Cir. 2014)

At 3:15 a.m., Officer Almeida responded to an activated burglar alarm at a liquor store.
As Officer Almeida got close to the liquor store, a Toyota Camry traveling in the
opposite direction turned left in front of him at an intersection. Believing various traffic
violations had been committed, Officer Almeida got behind the Camry, with blue lights
and siren activated, and attempted to conduct a traffic stop. However, the driver of the
Camry refused to stop. After the Camry drove through a bank’s drive-through teller
window in the wrong direction, Officer Tavares joined the pursuit. When the driver of
the Camry crashed into a stone wall, Almeida and Tavares positioned their patrol cars
behind the Camry. Almeida shouted commands to the driver to put his hands up and step
out of the Camry. Instead of complying with Almeida’s commands, the driver
maneuvered the Camry in reverse between the two patrol cars. The reversing Camry hit
Almeida’s patrol car and continued backing up until it crashed into a telephone pole. The
officers approached the Camry, which appeared to be stuck on the telephone pole, with
their firearms drawn. Officer Tavares ordered the driver to turn off the engine and get
out of the Camry. The driver revved the Camry’s engine then accelerated toward Officer
Tavares. Officer Tavares fired his firearm twice, striking the Camry’s front windshield.
One of the shots hit the driver in the upper right arm. As the Camry passed Officer
Tavares and continued in Officer Almeida’s direction, Officer Tavares fired two more
shots, which entered the Camry through the front passenger window. One of the shots
struck the driver in the back. Officer Almeida then fired seven shots; however, none
struck the driver. After hitting a curb, the Camry went airborne and came to a complete
stop. The driver, sixteen-year old, McGrath later died from the gunshot wound to the
back.

McGrath’s mother sued, claiming Officers Tavares and Almeida violated the Fourth and
Fourteenth Amendments by using excessive force to unlawfully seize her son.

The court affirmed the district court, which held, as a matter of law, that Officer Tavares’
use of deadly force was objectively reasonable under the circumstances. First,
throughout the pursuit, the court noted, McGrath acted with complete disregard for the
safety of the officers or anyone else that might have been on the street. Second, the
undisputed facts established when Officer Tavares fired at the Camry, the chase had not
ended, even though the Camry had crashed into a stone wall and then a telephone pole.
When Officer Tavares fired his first two shots, the Camry was driving toward him.
Officer Tavares’ choices were to shoot or risk being run over. The court concluded an
officer in this situation could have reasonably believed he was facing a threat of serious
physical harm or death. Officer Tavares third and fourth shots were fired as the Camry
drove toward Officer Almeida. The court found an officer in this situation could have
reasonably believed the driver of the Camry posed a threat of serious physical harm to
Officer Almeida, and then to the public if he were able to resume his flight. As a result,
Officer Tavares was entitled to qualified immunity.

Concerning Officer Almeida, the court affirmed the district court, which held as a matter
of law that Officer Almeida was entitled to qualified immunity. In this case, none of
Officer Almeida’s shots struck McGrath or restrained McGrath’s freedom of movement.
Consequently, Officer Almeida never seized McGrath for Fourth Amendment purposes.
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United States v. Martinez, 762 F.3d 127 (1st Cir. 2014)

At roll call, police officers were advised of the heightened risk for gang violence in the
area because a funeral service was being held at a local church for a murdered gang
member. After the service, a police officer drove past a park near the church and saw a
large gathering of people and cars. As police officers approached, a silver car left
abruptly with its tires screeching and disregarded a red light. One of the officers stopped
the car, which contained four men. The officer recognized the front-seat passenger,
Martinez. The officer knew Martinez was a gang member who had previously been
charged with assault and battery and with weapons offenses. The officer ordered the
driver out of the car and told the other occupants to keep their hands where he could see
them. Martinez initially placed his hands on the dashboard, but on two occasions reached
toward his waistband. A back-up officer then ordered Martinez out of the car and frisked
him. The officer discovered a loaded firearm in the waistband of Martinez’s pants. The
government indicted Martinez for being a felon in possession of a firearm.

Martinez argued the frisk was unlawful because the officer did not have reasonable
suspicion that he was presently armed and dangerous.

The court disagreed. At the time of the stop, the officer knew Martinez belonged to a
gang and that Martinez had been charged with assault and battery and weapons offenses
in the past. In addition, the traffic stop occurred after the car in which Martinez was
riding sped away and ran a red light as soon as police officers arrived in an area of
suspected gang activity. Finally, Martinez repeatedly refused orders by police officers to
keep his hands on the dashboard. Instead Martinez reached toward his waistband. The
court concluded, under these circumstances, it was objectively reasonable for the officers
to suspect Martinez was armed and dangerous.

Click HERE for the court’s opinion.

*kkkk

United States v. Arthur, 764 F.3d 92 (1st Cir. 2014)

On October 31, two armed men robbed a cell phone store and fled on foot. The store
clerk described the robbers as black males wearing dark, heavy clothing. Another
witness reported the robbers were fleeing on foot down Moultrie Street, which was a
street near the store. Upon learning this information, a police officer drove to Moultrie
Street and saw a resident raking leaves. The resident told the officer he had just seen two
black males running down the street, heading away from the cell phone store. The officer
drove to the end of Moultrie Street and when he turned to an adjacent street, the officer
saw two black males walking in a direction that led away from the cell phone store. One
of the men, later identified as Arthur, was wearing a black pea coat and blue jeans. The
other man, later identified as Brown, was wearing a dark colored hooded sweatshirt and
black pants. Approximately five minutes had elapsed since the robbery, the men were
one eighth of a mile from the cell phone store, and the officer had seen no other people
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on foot in the area. The officer stopped the men and told them they matched the
description of two robbery suspects. The officer brought the men back to the store where
the store clerk identified Arthur and Brown as the robbers. Arthur and Brown were
arrested and charged with a variety of federal criminal offenses.

Arthur argued the officer violated the Fourth Amendment because the officer did not have
reasonable suspicion to stop him.

The court disagreed. First, when the officer stopped Arthur, he had a reliable description
of the robbers, to include their race, gender, clothing and their approximate location and
direction of travel. Second, the officer corroborated this information with the person
raking leaves. Third, only a few minutes had elapsed after the robbery when officer saw
Arthur and the other man one eighth of a mile away from the crime scene, heading away
from the store. Fourth, Arthur and the other man matched the description provided by the
store clerk. Finally, the officer saw no other persons on foot in the area. As a result, the
court held the officer had reasonable suspicion to stop Arthur and investigate Arthur’s
possible involvement in the robbery.

Arthur further argued the store clerk’s identification should have been suppressed
because it was not reliable.

Again, the court disagreed, holding the store clerk’s identification of Arthur was reliable.
After stopping Arthur and Brown, the officer brought the men back to the cell phone
store. The clerk remained inside the store and viewed each man through the plate glass
window as he stood on the sidewalk outside the store. When the clerk saw Arthur, she
immediately shouted, “That’s him, that’s him.” Although the show-up procedure was
impermissibly suggestive, the court held it was still reliable. First, the clerk had a
reasonably good chance to view Arthur during the robbery. Second, the clerk paid close
attention to Arthur’s appearance as demonstrated by her ability to provide an accurate
description. Finally, after viewing Arthur on the sidewalk, the clerk did not hesitate in
identifying him as one of the robbers.

Click HERE for the court’s opinion.

*khkkkk

United States v. Tiru-Plaza, 766 F.3d 111 (1st Cir. 2014)

At approximately 11:00 p.m., police officers stopped a car containing four individuals for
a traffic violation. The driver, Morales, could not produce a driver’s license and he gave
the officers a photocopy of the vehicle’s original registration on which the vehicle
identification number (VIN) was illegible. Suspecting the vehicle was stolen, one of the
officers asked Morales to exit the vehicle and open the hood so the VIN on the engine
could be inspected. Morales got out and as he raised the hood of the vehicle, the officer
saw the handle of a pistol in the waistband of Morales’ pants. The officer alerted his
partner who immediately ordered Tiru, the front seat passenger, out of the vehicle. The
officer frisked Tiru and discovered a pistol in the waistband of Tiru’s pants. Tiru was
charged with being a felon in possession of a firearm.
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First, Tiru argued the officers unlawfully extended the duration of the traffic stop when
they ordered Morales to open the hood of the vehicle. The court disagreed. When
Morales failed to provide the officer with a driver’s license and a legible vehicle
registration, it was reasonable for the officer to suspect the car might have been stolen.
Based on that suspicion, it was reasonable for the officer to check the VIN on the
vehicle’s engine. In addition, the time it took Morales to exit the car and open the hood
was brief.

Tiru next argued the pat-down conducted by the officer was not a Terry frisk, but rather a
search incident to an unlawful arrest. Again, the court disagreed. The officer lawfully
directed Tiru to exit the car after his partner discovered Morales had a pistol. The officer
then frisked Tiru, discovered the pistol in the waistband of Tiru’s pants and then
handcuffed and detained Tiru. Tiru was clearly under arrest after the discovery of the
pistol in his waistband, not before.

Finally, Tiru argued the officer was not justified in frisking him just because his partner
saw a pistol in the waistband of Morales’ pants. The court did not agree. First, two
police officers encountered four individuals, at nighttime, in a vehicle the officers had
some reason to believe might be stolen. Second, the officers discovered that Morales had
a pistol concealed in his waistband. Consequently, the court concluded that the officer’s
decision to frisk Tiru was supported by reasonable suspicion he might be armed and
dangerous.

Click HERE for the court’s opinion.
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United States v. Awer, 770 F.3d 83 (1st Cir. 2014)

A police officer stopped a car for speeding and arrested the driver, Johnson, for failing to
have a valid driver’s license. While securing Johnson, the officer saw Awer moving
around suspiciously inside the car. When the officer ordered Awer to exit the car, Awer
reached for the center console instead. As the officer grabbed Awer and pulled him from
the car, Awer told the officer he had marijuana in his pocket. The officer arrested Awer
and while conducting an inventory search, found cocaine in the trunk of the car. The
government indicted Awer for possession with intent to distribute cocaine.

Awer argued the cocaine should have been suppressed. First, Awer claimed the initial
traffic stop was complete once the officer arrested Johnson; therefore, the officer needed
reasonable suspicion of criminal activity to continue investigating him. Second, Awer
claimed he was placed under de facto arrest without probable cause when the officer
forcibly removed him from the car.

The court disagreed. The court found approximately three minutes elapsed between the
time Johnson pulled over and the officer ordered Awer out of the car. This strongly
suggested to the court the initial traffic stop was still ongoing, as the officer still had to
determine what to do with the car after arresting Johnson. The court further held Awer’s
forcible removal from the car did not constitute a de facto arrest. During a traffic stop, a
police officer may order the driver and any passengers out of the car until the traffic stop
is complete. In addition, when a passenger refuses an officer’s request to exit a vehicle,
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the officer may forcibly remove the person from the car. Here, when Awer refused to
exit the car, the officer used a reasonable amount of force to pull Awer out of the car.
The court concluded the officer’s use of force did not transform the encounter with Awer
into a de facto arrest.

Click HERE for the court’s opinion.
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United States v. Fermin, 771 F.3d 71 (1st Cir. 2014)

Police officers conducted surveillance on a house after receiving a tip that a large amount
of marijuana was being stored there. During their surveillance, the officers saw people
coming and going from the house in a pattern consistent with individuals involved in
drug trafficking. At some point, the officers saw a man, later identified as Fermin, walk
empty-handed between the house under surveillance and the adjacent house. When
Fermin emerged three or four minutes later, he was rolling a large suitcase. Looking
around as if to see if anyone was walking behind him, Fermin wheeled the suitcase the
same way he had just come and entered a nearby parking lot. Fermin wheeled the suitcase
to the far end of the parking lot, where he placed the suitcase between a Jeep and a
cement wall. Fermin then stepped away from the suitcase and began to talk on a cell
phone. Between conversations, Fermin slid the suitcase under the Jeep and removed the
sweatshirt he was wearing. Several minutes later, Fermin retrieved the suitcase, tied his
sweatshirt around the handle, and exited the parking lot rolling the suitcase.

The officers stopped Fermin on the street shortly thereafter and asked to speak with him
about the suitcase. Fermin immediately dropped the suitcase and said it did not belong to
him. Fermin told the officers he was jogging in the area when he found the suitcase next
to a recycling bin in someone’s backyard. While standing next to the suitcase, one
officer smelled a strong odor of marijuana. The officer unzipped the suitcase and
discovered, among other things, a large quantity of marijuana. The officers arrested
Fermin who was indicted on drug and firearm charges.

Fermin argued the evidence recovered from the suitcase should have been suppressed.

The court disagreed. First, the court held the officers had reasonable suspicion to stop
Fermin. Acting on a tip from a confidential informant, the officers conducted
surveillance on a suspected marijuana “stash” house. During this surveillance, the
officers saw people come and go from the house in a pattern consistent with drug
trafficking. Finally, the officers saw Fermin walk between the house under surveillance
and the adjacent house, emerge a few minutes later rolling a suitcase, and later try to
conceal the suitcase by hiding it under the parked Jeep. These facts established
reasonable suspicion to believe Fermin was engaged in criminal activity, which supported
a Terry stop to investigate Fermin and the suitcase.

Second, the court held the officer’s warrantless search of the suitcase was lawful after
Fermin claimed he did not own it.

Click HERE for the court’s opinion.
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United States v. Davis, 773 F.3d 334 (1st Cir. 2014)

Davis, who was living with his girlfriend Hicks and her children, was on state probation
for two felony convictions. Hicks’ mother called Davis’ probation officer and reported
there were guns and drugs at Hicks’ house. In response, Davis’ probation officer and
several other officers went to Hicks’ house to conduct a home visit. Davis was arrested
for being a felon in possession of a firearm after the officers found two rifles and
ammunition in the house.

During the ride to the station, the officer and Davis engaged in a brief conversation. The
officer testified that he asked Davis general questions concerning Davis’ probation and
whether Davis was currently employed. At one point, Davis told the officer he was angry
with Hicks because “he (Davis) knew the firearms were in the house and she (Hicks) was
supposed to get those out of the house.” The officer stated that Davis’ volunteered
statement was not in response to any question he asked. The officer further testified he
did not respond to Davis’ statement, as Davis had not been provided Miranda warnings.

At trial, Davis argued the statement he made to the officer during the ride to the police
station should have been suppressed because the officer had not provided him Miranda
warnings.

The court disagreed. Miranda warnings must be provided when a person who is in police
custody is subjected to interrogation. Interrogation can either be express questioning or
the functional equivalent of questioning by a police officer. The functional equivalent of
guestioning are any words or actions by a police officer that the officer should know is
reasonably likely to elicit an incriminating response from the suspect. While it was
undisputed that Davis was in custody, the court found that nothing suggested a reasonable
officer would have believed that general questions concerning Davis’ probation status or
employment would elicit Davis’ comments regarding his anger toward Hicks for failing
to remove the rifles from the home. As a result, the court concluded the officer’s
questions during the ride to the police station did not constitute the functional equivalent
of questioning and Davis’ statement made during his transport to the police station did
not violate his Fifth Amendment right to be free from self-incrimination.

Click HERE for the court’s opinion.

*kkkk

Hunt v. Massi, 773 F.3d 361 (1st Cir. 2014)

Police officers went to Hunt’s house to arrest him on an outstanding warrant for failure to
pay a traffic fine. The officers were aware that Hunt had been arrested approximately
two months earlier for his involvement in a drug-trafficking ring. When an officer told
Hunt he was under arrest, Hunt requested that he be handcuffed with his hands in front of
him. Hunt explained that he had undergone surgery on his stomach the week before, and
claimed that he could not be handcuffed with his hands behind him. An officer lifted
Hunt’s shirt to look at Hunt’s stomach; however, the officer saw nothing that caused him
to believe that Hunt needed to be handcuffed with his hands in front of him. When the
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officer told Hunt to put his arms behind his back, Hunt refused. A scuffle ensued, and
after a short struggle, the officers handcuffed Hunt with his hands behind his back. Hunt
sued the police officers, claiming violations of his federal constitutional rights under 42
U.S.C. 8 1983, as well as several state torts laws.

The district court held the officers were not entitled to qualified immunity, concluding
that Hunt had a clearly established right to be handcuffed with his hands in front of him
because of his alleged injury. The officers appealed.

The court of appeals agreed with the officers. In this case, the court concluded a
reasonable officer would not have believed the decision to handcuff Hunt with his arms
behind his back constituted excessive force. The officers knew of Hunt’s serious and
recent criminal history. In addition, the officers examined the site of Hunt’s recent
surgery and determined that no new injury would result from handcuffing Hunt with his
hands behind his back. Finally, the court stated that most of the cases finding excessive
force incident to handcuffing involved injuries to the shoulder or arm. As a result, the
officers were entitled to qualified immunity on Hunt’s excessive force claims under §
1983.

Click HERE for the court’s opinion.

*kkkk

United States v. Castro-Caicedo, (1st Cir. Mass. Dec. 24, 2014)

In 2012, a confidential informant (CI) told federal agents that in 2009 on two occasions
he met with a person who owned a home in Colombia, who wanted to ship cocaine into
the United States. The agents then showed the CI eleven photographs, the last of which
was an image of Castro. Upon seeing the last photograph, the CI identified it as depicting
the owner of the house with whom he had made the deal to ship the cocaine. At trial,
over Castro’s objection, the government introduced the CI’s identification of Castro to
the agents. Even though the district court held the photographs had been assembled in a
manner that was unduly suggestive, the court held the CI’s identification was still reliable
enough to present to the jury. The jury convicted Castro, who appealed.

The court of appeals affirmed Castro’s conviction. The court agreed the eleven
photographs were shown to the CI in a manner so suggestive that it gave rise to the risk
of an unreliable identification. Specifically, the court noted of the eleven photographs,
the photograph of Castro depicted a person far older and with darker skin than any of the
men depicted in the other photographs. As a result, the court found the use of those
eleven photographs was designed to cue the CI to pick out Castro’s photograph.

However, even if the identification procedure was unduly suggestive, the court found the
CI’s identification was still sufficiently reliable to allow a jury to consider it. First, the Cl
had a good opportunity to view Castro during two face-to-face conversations that lasted
close to 90 minutes. Second, the CI testified he paid close attention to Castro during
these conversations. Third, the CI’s prior description of the man with whom he met was
consistent with Castro’s appearance. Fourth, there was no indication that the Cl was
uncertain that the man he identified from the photographs was the man with whom he had
previously met. Finally, the court found the circumstances surrounding the meetings
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between the CI and Castro rendered the four and one half year gap between the CI’s last
conversation with Castro and the identification procedure of little importance.

Click HERE for the court’s opinion.
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Second Circuit

McColley v. County of Rensselaer, 740 F.3d 817 (2d Cir. 2014)

As part of a drug investigation, a police officer submitted a search warrant application to
obtain four warrants to search four residences, including Ronita McColley’s apartment.
The search warrant application was based upon information received from a confidential
informant (CI). The CI told the officer he had been taken to an apartment to purchase
crack cocaine from a local drug dealer. However, the Cl made no mention of McColley
or any other woman being present in the apartment at the time. The CI also told the
officer about three other residences the drug dealer maintained to sell drugs, which were
the subject of the other three search warrants. The officer confirmed the address of the
apartment, learned McColley lived there, that she had no criminal history, and that she
had a young child. The officer also conducted surveillance on McColley’s apartment, but
did not observe any drug or criminal activity.

In the officer’s search warrant application, he identified individuals who lived at each of
the residences and their connection to drug dealing or criminal activity, with the
exception of McColley. The officer did not mention McColley’s identity, lack of
criminal record or that she was a resident in the apartment. The officer only stated the
apartment was a location for the drug dealer to conduct transactions. In addition, the
officer did not mention the surveillance that had been conducted on McColley’s
apartment and the lack of drug or criminal activity that had been observed.

After obtaining a warrant, the police searched McColley’s apartment but did not discover
drugs, weapons, money or evidence of criminal activity. McColley sued the officer who
drafted the search warrant affidavit and his agency. Among her claims, McColley argued
the officer violated the Fourth Amendment by omitting material facts from the search
warrant affidavit that, if included and considered by the judge, would not have
established probable cause to search her apartment.

The court held the officer was not entitled to qualified immunity because information
omitted from the affidavit was necessary to the finding of probable cause. Probable
cause is determined by a court considering the totality of the circumstances, not just the
particular facts favored by the police officer applying for the search warrant. The first
material omission in the affidavit was the failure to mention McColley at all. The officer
knew McColley had no criminal history or any ties to any of the targets of the drug
investigation, that she lived at the apartment with her child and that the CI did not
mention a woman being present during the drug deal. The court noted the omission of
McColley from the affidavit was more glaring because the officer included the identities
of the residents of the other three residences and their connection to the drug trade. If the
officer had identified McColley in the affidavit, the judge who issued the search warrant
would have questioned the officer’s claim that the drug dealer had “custody and control”
over the apartment.

The second material omission from the affidavit occurred when the officer failed to
mention the police surveillance of McColley’s apartment and the fact that no criminal
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activity was observed. While the police were not required to corroborate the CI’s claims,
once the officers conducted this surveillance and did not observe any criminal activity,
the lack of corroboration should have been included in the affidavit. The court suggested
if the surveillance had established evidence of criminal activity at McColley’s apartment,
the officer would have included that information in the affidavit. Again, the court noted,
because the outcome of the surveillance was not the one the officer would have preferred,
that did not make the information immaterial for a determination of probable cause.

Click HERE for the court’s opinion.
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United States v. Medunjanin, 752 F.3d 576 (2d Cir. 2014)

In September 2009, agents with the Joint Terrorism Task Force (JTTF) arrested one of
Medunjanin’s associates on terrorism related charges. As a result, Medunjanin hired
Gottlieb to act as Medunjanin’s attorney in connection with the JTTF investigation.
Gottlieb told JTTF agents and the Assistant United States Attorney he represented
Medunjanin and requested that Medunjanin not be interviewed unless Gottlieb was
present.

On January 7, 2010, JTTF agents executed a warrant to search Medunjanin’s apartment.
When Medunjanin asked the agents if they had contacted Gottlieb, the agents replied they
had not, but that Medunjanin could contact the attorney if he wished. Medunjanin
declined to call Gottlieb at that time, but Medunjanin called Gottlieb after the agents left.
Later that day, the JTTF agents arrested Medunjanin. Three times between the afternoon
of January 7 and the morning of January 8, 2014, Medunjanin waived his Miranda rights
and made incriminating statements.

On the afternoon of January 8, a grand jury indicted Medunjanin. When JTTF agents
approached him for another interview, Medunjanin told the agents he wished to speak
with Gottlieb. The agents complied with Medunjanin’s request and stopped questioning
him.

On appeal, Medunjanin argued the trial judge should have suppressed his post-arrest
statements because questioning by the JTTF agents violated his Miranda rights.
Specifically, Medunjanin claimed the September 2009 requests by Gottlieb that
Medunjanin not be questioned without Gottlieb present constituted an invocation of
Medunjanin’s right to counsel. Medunjanin also argued he invoked his right to counsel
on January 7, during the execution of the search warrant, when Medunjanin asked the
JTTF agents if they had contacted Goittlieb.

The court disagreed, holding Gottlieb’s requests to the agents in September 2009 did not
constitute a valid invocation of Medunjanin’s right to counsel under Miranda. Even if
there was a legal basis for recognizing a pre-custodial invocation of the right to counsel,
this right was personal to Medunjanin; therefore, only Medunjanin could waive it or
properly invoke it, not his attorney.

Second, the court held Medunjanin did not validly invoke his right to counsel under
Miranda in January 2010 when he asked the agents conducting the search at his
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apartment if they had notified Gottlieb. The court stated, even assuming that Miranda
rights could be invoked by a suspect before being in custody, Medujanin did not clearly
and unambiguously invoke his right to counsel. The court noted individuals cannot
invoke their right to counsel by simply asking police officers if the officers have
contacted their attorneys.

Third, the court held Medunjanin voluntarily waived his Miranda rights three times, in
writing, after the agents arrested him.

Medunjanin also argued the agents violated his Sixth Amendment right to counsel.

Again, the court disagreed. After the grand jury indicted him, Medunjanin told the agents
he wished to see Gottlieb. At that point, the agents immediately stopped questioning
Medunjanin. The court rejected Medunjanin’s argument that the agents’ conduct prior to
Medujanin’s indictment turned into a post-indictment violation of Medunjanin’s Sixth
Amendment right to counsel. The court noted Medunjanin was not denied his choice of
counsel; Medunjanin met with Gottlieb prior to his arraignment, and Gottlieb continued
to represent Medunjanin.

Click HERE for the court’s opinion.
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Betts v. Shearman, 751 F.3d 78 (2d Cir. 2014)

Police officers responded to a domestic violence call at a residence where Shearman lived
with her husband, Betts. Upon arrival, Shearman told the officers Betts had assaulted
her. Based on Shearman’s allegations, the officers arrested Betts. Afterward, the officers
learned Shearman had lied about being assaulted by Betts. The state later dismissed all
charges against Betts.

Betts sued the police officers for false arrest, false imprisonment and malicious
prosecution. Betts claimed the officers should have doubted Shearman’s credibility
because Shearman was visibly intoxicated, had made false accusations against Betts in
the past, and there was no physical evidence to support Shearman’s claims.

The court held the officers were entitled to qualified immunity.  First, Betts never
claimed the officers knew of Shearman’s alleged prior history of making false allegations
against him. Second, even if the officers knew Shearman was intoxicated, it was still
reasonable for the officers to believe Betts had assaulted Shearman. Finally, the lack of
physical evidence of an assault on Shearman’s body did not require the officers to
discount the fact Shearman told them Betts had assaulted her. Given the facts available
to the officers, it was objectively reasonable for the officers to believe probable cause
existed to arrest Betts.

Click HERE for the court’s opinion.
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United States v. Ganias, 755 F.3d 125 (2d Cir. 2014)

Ganias owned an accounting business that provided services to a client who had contracts
with the federal government. After receiving a tip the client was involved in criminal
activity, federal investigators obtained a warrant to search Ganias’ offices for accounting
records related to the client. As a result, in November 2003, the investigators made
mirror images of Ganias’ computers’ hard drives. The mirror images included copies of
every file on Ganias’ computers, including files containing Ganias’ personal financial
records, which were beyond the scope of the search warrant.

In December 2004, investigators isolated and extracted the computer files that were
covered by the search warrant. However, the investigators did not purge or delete
Ganias’ personal financial records from the mirror images that were not related to their
investigation.

In April 2006, investigators obtained a warrant to search the mirror images for Ganias’
personal financial records. As a result, investigators discovered evidence that was
introduced against Ganias at his trial for income tax evasion.

Ganias was convicted. On appeal, Ganias argued the government violated the Fourth
Amendment when the investigators seized his personal computer records in November
2003 and then retained them for more than two and one half years before obtaining a
warrant to search them in April 2006.

The court agreed, concluding the unauthorized seizure and retention of Ganias’ personal
financial records was unreasonable. The search warrant issued in 2003 did not authorize
the seizure of Ganias’ personal financial records. By December 2004, Ganias’ personal
records had been separated from those relevant to the federal investigation. Nevertheless,
the government continued to retain Ganias’ personal records until it developed probable
cause to search and seize them in April 2006. Without some independent basis for
retaining those documents, the court held the government violated Ganias’ Fourth
Amendment rights by retaining his personal financial files for a prolonged period of time
and then using them in a future criminal investigation.

Click HERE for the court’s opinion.
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United States v. Andino, 768 F.3d 94 (2d Cir. 2014)

Federal agents arrested Montanez for several drug related offenses. After his arrest,
Montanez told the agents he had cocaine in the house he shared with his girlfriend,
Andino. Montanez gave the agents written consent to search the house and told the
agents Andino would know where the cocaine was located.

The agents went to Andino’s house and knocked on the door. After Andino answered the
door, the agents told her Montanez had been arrested and that he had given the agents
consent to seize the cocaine located inside the house. Andino slammed the door and ran
toward the interior of the house. Agents positioned outside a window heard a faucet
begin to run in the kitchen and drawers being opened and closed. Believing that Andino
was in the process of destroying the cocaine, an agent entered the house through a
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window. After the agent secured Andino, who had emerged from the kitchen, the agent
opened the door to allow the other agents to enter. One of the agents then went into the
kitchen where the faucet was still running. The agent seized a plastic baggy in the sink
containing a milky white residue. The agents arrested Andino. Laboratory testing later
confirmed the white residue in the plastic baggie was cocaine.

Andino argued the agents’ warrantless entry into her home violated the Fourth
Amendment.

The court disagreed, holding the agents’ warrantless entry was justified by exigent
circumstances, specifically, the imminent destruction of evidence. Upon learning the
officers were looking for cocaine, Andino slammed shut the front door, ran from the
door, opened and closed drawers and turned on the kitchen faucet. As a result, it was
reasonable for the officers to conclude that Andino was attempting to wash the cocaine
down the kitchen sink. In addition, the exigency still existed after the first agent entered
into the house and secured Andino, as the kitchen faucet was still running when she was
seized. It was only after the agents seized Andino and turned the faucet off that the
potential for the destruction of evidence had ended. However, when the agent turned off
the faucet, he was able to lawfully seize the plastic baggie of cocaine in the sink under the
plain view doctrine.

Click HERE for the court’s opinion.
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Third Circuit

United States v. Golson, 743 F.3d 44 (3d Cir. 2014)

A postal inspector seized a package sent from “M. Tubbs” at an address in Phoenix,
Arizona, to “Derek Brown” at an address in Mechanicsburg, Pennsylvania. The inspector
determined the package was suspicious because the return address was fictitious and non-
deliverable. The inspector sent the package to a postal inspector in Pennsylvania who
determined “Derek Brown” was not a person known to receive mail at the Pennsylvania
address. A drug detection dog alerted to the presence of narcotics in the package, and the
postal inspector obtained a warrant to search the package four days later. When the
inspector opened the package, he discovered approximately twenty pounds of marijuana.

The postal inspector contacted state police officers and planned a controlled delivery of
the package. A state police officer replaced the twenty pounds of marijuana with a small
amount of marijuana and other material to represent the original weight of the package.
The state officer also placed equipment inside the package to track it and to alert the
officers when the package was opened. The state officer obtained an anticipatory search
warrant from a state court judge, which authorized the officers to search the residence
once the package was delivered and the officers received a signal it had been opened.

After the package was delivered and the officers were alerted the package had been
opened, they entered Golson’s house and conducted a search. The officers recovered a
variety of illegal drugs, weapons and ammunition. At his federal trial on drug and
firearms charges, Golson argued the anticipatory search warrant issued by the state court
judge violated Federal Rule of Criminal Procedure 41(b).

The court disagreed, holding the anticipatory search warrant was not subject to Rule
41(b). In federal prosecutions, Rule 41(b) grants the authority to issue search warrants to
federal judges and judges of state courts of record. In the Third Circuit, Rule 41(b) also
applies to warrants made at the request of a non-federal law enforcement officer, if the
federal court reviewing the warrant deems the search to be “federal” in character. In this
case, it was clear the issuing state court judge was not a judge in a state court of record.
However, the court found the search of Golson’s residence was not “federal” but rather,
“state” in character. First, a state police officer applied for the warrant and alleged a
violation of state law. Second, while federal agents may have assisted in obtaining the
warrant, state police officers supervised its execution and the evidence seized from
Golson’s residence was placed state police custody.

The court further held the state police office established probable cause to support the
issuance of an anticipatory search warrant.

Finally, the court held the four day warrantless seizure of the package by the postal
inspectors was reasonable because the delay was due to the investigation, scheduled leave
and the weekend, when postal operations cease or slow down considerably.

Click HERE for the court’s opinion.
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United States v. Cortez-Dutrieville, 743 F.3d 881 (3d Cir. 2014)

Federal agents intercepted a UPS package containing heroin. The handwritten mailing
address on the package was different from the address indicated on the electronic
manifest. The agents repackaged the heroin in a new box, which listed the electronic
address instead of the original handwritten address. The electronic address was for a
residence where Portia Newell, the mother of Dutrieville’s child, lived. The agents also
placed a beeper in the package that would indicate when the package was opened, and
obtained an anticipatory search warrant for the residence once the package was taken
inside the home.

An undercover agent delivered the package to Dutrieville. Two minutes later, the beeper
activated and agents entered the home. The agents arrested Dutrieville then searched the
house and found the heroin, the empty package, the beeper and other drug paraphernalia
in Dutrieville’s overnight bag. Dutrieville told the agents he had been staying at the
home with Newell’s consent for three days. The agents also learned Dutrieville was the
subject of an order of protection that provided Dutrieville had “no right or privilege to
enter or be present on” Newell’s premises and Newell’s consent could not override this
provision of the order.

Dutrieville argued the evidence found in Newell’s house should have been suppressed
because the anticipatory search warrant was not supported by probable cause.

The district court held Dutrieville did not have standing under the Fourth Amendment to
challenge the validity of the search warrant because he was subject to an order of
protection that barred him from Newell’s home.

The Third Circuit Court of Appeals agreed. Generally, a person’s status as an overnight
guest is enough to show he has a reasonable expectation of privacy in another person’s
home. However, Dutrieville was not like most overnight guests because the protection
order prohibited him from entering the home and having any contact with Newell and
Newell’s consent could not override the terms of the order. Consequently, Dutrieville’s
presence in Newell’s home was “wrongful”” and any expectation of privacy he may have
had was not one that society is prepared to recognize as reasonable.

Because Dutrieville’s presence in Newell’s home was unlawful, the court further held he
could not reasonably expect privacy in a bag that he brought with him during his visit.
The court reasoned, a person who is prohibited from entering a particular place cannot
reasonably expect to use that place to store his personal effects.

Click HERE for the court’s opinion.
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United States v. Stanley, 753 F.3d 114 (3d Cir. 2014)

A police officer investigating the online distribution of child pornography discovered a
computer on the Gnutella peer-to-peer network sharing files he believed contained child
pornography. The officer determined the computer’s Internet protocol (IP) address and
the subscriber to whom the computer was assigned (the Neighbor). However, when the
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officer executed a search warrant, he discovered none of the Neighbor’s computers
contained child pornography or the Gnutella file sharing software. When the investigator
learned the Neighbor’s Internet router was not password-protected, he suspected another
person was connecting wirelessly, or mooching, the Neighbor’s Internet connection
without permission. With the Neighbor’s consent, the officer connected a police
computer to the Neighbor’s router, which allowed the officer to determine the media
access control (MAC) address and IP address of any other device that connected to the
router.

A few weeks later, the officer was alerted that a computer sharing child pornography was
mooching the Neighbor’s Internet connection. The officer determined the MAC and IP
addresses of the mooching computer. The officer went to the Neighbor’s house and
using free mobile tracking software called MoocherHunter tried to locate the computer
that was accessing the Neighbor’s router. By using MoocherHunter and a directional
antenna, the officer measured the signal strength of the radio waves emitted from the
MAC card of the mooching computer. The officer discovered MoocherHunter’s readings
were strongest when he aimed the antenna at a six-unit apartment complex across the
street from the Neighbor. When the officer stood on a public sidewalk in front of the
apartment building, MoocherHunter’s readings were strongest when the officer aimed the
antenna directly at Stanley’s apartment. Based on this information, the officer obtained a
warrant to search Stanley’s apartment. The officer seized Stanley’s computer and later
recovered numerous images and video files depicting child pornography.

Stanley argued the officer violated the Fourth Amendment when he used MoocherHunter
to trace Stanley’s wireless signal back to the interior of his apartment.

The court disagreed. Stanley intentionally sent a wireless signal from his computer to the
Neighbor’s router every time he logged on to the Neighbor’s Internet connection. Once
this occurred, the Neighbor’s router relayed data to the Internet service provider (ISP)
and back to Stanley’s computer without either the Neighbor’s or the ISP’s knowledge or
consent. Under these circumstances, the court found Stanley was, in effect, a virtual
trespasser. Consequently, the court held Stanley had no reasonable expectation of
privacy in the wireless signal emitted from his computer while he committed this virtual
trespass. In addition, the court noted that MoocherHunter revealed only the path of the
radio waves that were mooching the Neighbor’s Internet connection and not their content.

Click HERE for the court’s opinion.
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United States v. Donahue, 764 F.3d 293 (3d Cir. 2014)

Donahue was convicted in federal court in Pennsylvania on several fraud related charges
and received a ten-year prison sentence. The court directed Donahue to surrender at a
certain time and place to begin serving this sentence, but Donahue failed to do so. As a
result, the court issued a warrant for Donahue’s arrest. Two weeks later, agents with the
United States Marshals Service apprehended Donahue in New Mexico after they saw him
enter his son’s Mustang outside a hotel. The marshals seized the Mustang and searched it
without a warrant. Inside the car, the marshals found various maps and several closed

3rd Circuit 35


http://docs.justia.com/cases/federal/appellate-courts/ca3/13-1910/13-1910-2014-06-11.pdf

bags, which were not opened. The next day, an agent with the Federal Bureau of
Investigation (FBI) drove the Mustang to an FBI facility. FBI agents searched the
Mustang without a warrant and found a Glock .40 caliber magazine behind the driver’s
seat. The FBI agents then obtained the closed bags seized by the marshals from the trunk
of the Mustang. Five days after Donahue’s arrest, FBI agents searched the bags and
found a Glock pistol. The government indicted Donahue for failure to surrender and
weapons violations.

Donahue argued the evidence seized from the Mustang should have been suppressed
because the warrantless searches were unreasonable under the Fourth Amendment.

The court disagreed, holding the federal agents established probable cause to search the
Mustang without a warrant under the automobile exception to the Fourth Amendment’s
warrant requirement.

The automobile exception allows police officers to conduct vehicle searches without a
warrant if there is probable cause to believe the vehicle contains evidence of a crime.
Once probable cause is established, officers are allowed search every part of the vehicle
and its contents that may conceal the object of the search. In addition, officers are
allowed to search an impounded vehicle, without a warrant, after the officers have
secured the vehicle and the loss of evidence is not a concern, even if the officers had time
to obtain a search warrant.

In this case, the court held it was reasonable to believe the Mustang contained items
showing that Donahue knowingly failed to surrender to federal authorities. The marshals
knew Donahue had failed to surrender, as ordered by the court, and in his experience, a
marshal testified that fugitives often keep false identification documents in places that are
readily accessible, such as their cars. Once the marshals established probable cause to
search the Mustang, the court concluded the marshals were entitled to seize the closed
bags located in the trunk, and the five-day delay between the seizure of the Mustang and
the search of the closed bags was immaterial.

Click HERE for the court’s opinion.
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United States v. Mallory, 765 F.3d 363 (3d Cir. 2014)

Police officers saw a revolver in the waistband of Mallory’s pants while Mallory was
standing on a public sidewalk outside a house where he lived on weekends. Mallory
refused the officers’” commands to stop and ran into the house. The officers entered the
house, without a warrant, and ordered all of the occupants outside while the officers
searched the house for Mallory. The officers found Mallory in a bathroom, handcuffed
him and arrested him for unlawful carrying of a firearm on public streets. As the officers
escorted Mallory from the house, one of the officers found a revolver under an umbrella
in the foyer behind the front door, which had swung open into the house. The
government indicted Mallory for being a felon in possession of a firearm.

Mallory filed a motion to suppress the revolver, arguing the officers’ warrantless entry
into the house and search behind the front door violated the Fourth Amendment.
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First, the court held the officers had probable cause to believe Mallory had committed a
crime by carrying a firearm in a public place. Second, the court held the officers
warrantless entry into the house was justified under the exigent circumstances doctrine
because the officers were in “hot pursuit” of Mallory. The court noted this exigency
allowed the officers to enter the house and search for Mallory and to search for places
where he might have hidden the revolver. However, once the officers found Mallory and
handcuffed him, the exigency justifying the officers’ warrantless search, the hot pursuit
of an armed suspect, no longer existed. By the time the officer searched behind the front
door under the umbrella, other officers had secured Mallory and were escorting him out
of the house. In addition, there was no evidence the other occupants of the house posed a
threat to the officers or knew of location of the revolver. Once the officers had secured
the house and arrested Mallory, nothing prevented the officers from continuing to control
the house until a search warrant could be obtained.

Click HERE for the court’s opinion.
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United States v. Franz, 772 F.3d 134 (3d Cir. 2014)

The Bureau of Land Management (BLM) suspected Franz had stolen a wooly mammoth
tusk and other paleontological items from BLM managed land in Alaska and smuggled
them to his house in Pennsylvania. With the assistance of federal prosecutors, a BLM
agent prepared a warrant application for Franz’s house. On the face sheet of the warrant,
where it asked for a description of the property to be seized, the agent wrote, “See
attached sheet.” One of the attachments drafted by the agent, labeled “Attachment B,”
listed a series of items to be seized to include mammoth tusks, other illegal artifacts,
maps of Alaska, financial records, photographs, emails and any related information
contained on computer hard drives or other electronic storage devices. A magistrate
judge issued the warrant and granted the government’s motion to seal the search warrant,
affidavit, and accompanying papers.

When BLM agents executed the warrant, Franz was given a copy of the face sheet of the
warrant. The agents did not give Franz copies of the warrant attachments, believing that
because the warrant had been sealed, Franz was not entitled to copies of those documents.
Nonetheless, one of the agents explained to Franz the circumstances giving rise to the
warrant, including the allegation that Franz had stolen a mammoth tusk from protected
land. In addition, the agent thoroughly described the items the agents were authorized to
seize.

During the search, agents discovered pamphlets that contained images of child
pornography.  The BLM agents transferred the child pornography evidence to the
Federal Bureau of Investigation (FBI), who later obtained a separate warrant to search the
digital storage devices and other items the BLM agents seized from Franz’s house. The
FBI’s search of Franz’s digital devices revealed two images of child pornography.

Franz was convicted of receipt of child pornography. On appeal, Franz argued the BLM
agents violated the Fourth Amendment when they gave him a copy of the search warrant
without including Attachment B. As a result, Franz claimed the evidence seized by the
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BLM agents, which led to the discovery of the child pornography by the FBI, should
have been suppressed.

The court disagreed. The court concluded the search warrant obtained by the BLM
agents was valid when the magistrate judge issued it. However, the court held the BLM
agents’ execution of the warrant violated the Fourth Amendment because, when presented
to Franz, the warrant did not contain a particularized list of the items to be seized. The
court stated that where the list of items to be seized does not appear on the face of the
warrant, sealing that list, even though it is incorporated into the warrant, violates the
Fourth Amendment.

However, the court further held the good faith exception to the exclusionary rule applied.
The court found that the BLM agents’ conduct was objectively reasonable. First, the
BLM agents obtained a valid warrant after consulting federal prosecutors. Second, while
executing the warrant, one of the agents explained to Franz what items the warrant
authorized them to search for and seize and the agents did not exceed the scope of that
authorization. Finally, the court agreed with the district court which found the BLM
agents had no intention to wrongfully conceal the purpose of the search warrant and that
the decision to withhold the attachments from Franz was a “reasonable
misunderstanding” based in part on unclear language in the magistrate judge’s sealing
order.

Click HERE for the court’s opinion.
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United States v. Thompson, 772 F.3d 752 (3d Cir. 2014)

A police officer in Texas stopped Thompson on 1-40 for speeding. During the stop,
Thompson told the officer he was traveling to Indiana where he planned to stay for three
weeks. The officer became suspicious because Thompson did not make eye contact with
him, Thompson’s voice was shaky and a vein on the side of Thompson’s neck was
pulsing. In addition, Thompson only had one suitcase for such a long trip and the officer
knew 1-40 was a known corridor for illegal drugs. When the officer checked Thompson’s
criminal history, he learned that Thompson had several older narcotics offenses and a
more recent conviction for a firearm offense. When the officer asked Thompson about
his criminal history, however, Thompson only told the officer about the firearm
conviction. After Thompson refused to consent to a search of his vehicle, the officer
requested a K-9 detection team. The K-9 team arrived thirty minutes later and the dog
alerted to the presence of narcotics in Thompson’s vehicle. The officers searched
Thompson’s vehicle and found a large quantity of marijuana and cocaine. The officers
arrested Thompson, who posted bond and was released.

A few weeks later, a Drug Enforcement Administration (DEA) task force arrested
Thompson in Los Angeles for his involvement with a drug cartel. The agents arrested
Thompson at 7:00 a.m. and drove him to the Los Angeles field office for processing.
Sometime in the early afternoon, Thompson told an agent he wanted to cooperate. At
this time, more than 6 hours had passed since Thompson’s arrest. Agents interviewed
Thompson all afternoon and presented Thompson with a written waiver of his right to
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prompt presentment at 6:38 p.m., almost 12 hours after his arrest. Thompson signed the
form but requested to end the interview. The next day Thompson continued to cooperate
with the agents, offering information about his cocaine sources and about his co-
conspirators. The agents presented Thompson before the magistrate judge the following
day, almost 48 hours after his arrest.

Thompson pled guilty to drug conspiracy and money laundering offenses, but reserved
the right to appeal the denial of his motions to suppress evidence discovered during the
traffic stop in Texas and the incriminating statements he made to the agents in California.

Regarding the traffic stop in Texas, the court held the officer’s training, experience,
observations, as well as the location of the stop and Thompson’s behavior established
reasonable suspicion to believe Thompson was engaged in criminal activity. As a result,
the officer lawfully extended the duration of the traffic stop until the K-9 detection team
arrived.

Next, however, the court held Thompson’s incriminating statements to the DEA agents in
California should have been suppressed.

The Federal Rules of Criminal Procedure require that a defendant who has been arrested
in the United States be brought “without unnecessary delay before a magistrate judge.”
(Fed. R. Crim. P. 5(a)(1)(A)).

In a series of cases (McNabb / Mallory) the Supreme Court subsequently held that any
confessions obtained during an unreasonable period of detention that violated Fed. R.
Crim. P. 5 (a)(1)(A), the prompt presentment rule, should be suppressed. The court
emphasized that the reasonableness standard focuses primarily on whether the delay in
presentment was for the purpose of interrogation.

Following the Supreme Court’s McNabb / Mallory exclusionary rule, Congress enacted
18 U.S.C. § 3501 in order to create a safe harbor period for certain voluntary confessions.
Section 3501 provides that “a confession shall not be inadmissible solely because of
delay in bringing such person before a magistrate judge . . . if such confession was made
or given . . . within six-hours immediately following his arrest.”

In this case, the court found it was undisputed that Thompson’s confessions to the agents
came well after the 6 hour safe harbor period provided by § 3501.

The court further found that while some of the delay in presenting Thompson was
reasonable, under McNabb / Mallory, presenting Thompson to the magistrate 48 hours
after his arrest was not reasonable. The court rejected the government’s argument that
the delay in Thompson’s presentment was reasonable because most of the time was
devoted to giving Thompson the opportunity to cooperate with the government. In
addition to holding the pursuit of cooperation is not a reasonable excuse to delay
presentment, the court found the government presented no other evidence as to why the
48-hour delay was reasonable or why the agents did not attempt to have Thompson waive
his right to prompt presentment within the first 6 hours of his arrest.

Click HERE for the court’s opinion.
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United States v. Burnett, 2014 U.S. App. LEXIS 22662 (3d Cir. Pa. Dec. 2, 2014)

Burnett and Hankerson planned to rob a jewelry store. On the day of the robbery,
Hankerson borrowed a car from his girlfriend, Adams, picked Burnett up, and the two
men drove to the jewelry store and robbed it. After the robbery, Hankerson and Burnett
drove a short distance, placed stolen items from the robbery in the trunk of the car, and
walked away. A short time later, officers discovered Adams’ car, towed it to a police
garage, obtained a warrant and searched it. The officers found evidence linking
Hankerson and Burnett to the robbery. In addition, Burnett was identified as one of the
robbers through the use of a photo array. The government indicted Burnett for a variety
of federal criminal offenses.

Burnett moved to suppress the evidence recovered from the trunk of the car, arguing the
officers lacked probable cause to seize the car and that the judge did not have probable
cause to issue the search warrant. Burnett also argued the photo array that led to his
identification was unduly suggestive because the photos of the other individual in the
array did not resemble him.

The court disagreed. First, Burnett failed to establish that he had a reasonable
expectation of privacy in the car. Adams, the owner of the car, did not know Burnett and
she did not give him permission to occupy her car. Consequently, Burnett did not have
standing to object to the search of Adams’ car or its contents.

Second, the court held the photo array used by the officer was not unduly suggestive. A
photographic array is not unduly suggestive just because certain characteristics of a
defendant or photograph set him apart from the other persons pictured in the array. The
court emphasized that the key issue is whether differences in the characteristics
“sufficiently distinguish” a defendant to suggest to the witness that he is the one who
committed the offense. In this case, the court held that all of the men in the array were of
a similar age; there was no striking difference in the amount of heard hair each had; and
the skin color of the members of the array were not strikingly different. The court
concluded that any slight differences in the appearances of the men depicted in the array
did not rise to the level of being unduly suggestive, and did not create a substantial risk of
misidentification.

Click HERE for the court’s opinion.
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Fourth Circuit

United States v. Green, 740 F.3d 275 (4th Cir. 2014)

A police officer pulled over Green’s vehicle because the windows appeared to be
excessively tinted and the license plate was partially obscured in violation of Virginia
law. While the officer ran a computer check on Green’s license and registration, he
noticed Green appeared to be excessively nervous, that Green’s vehicle contained a
strong odor of air freshener and that it had a “lived-in” look. A few minutes later, the
officer learned Green had a protective order against him, which prompted the officer to
request additional information from his dispatcher. In the meantime, the officer checked
the tint on Green’s vehicle, discovering it was illegal. After asking Green about the
presence of drugs in the vehicle, which Green denied, the officer requested a check of
Green’s criminal history from his dispatcher. While waiting for dispatch to respond, the
officer directed a back-up officer to conduct a free-air sniff of Green’s vehicle using a
drug-detection dog. After the drug-detection dog alerted to the presence of narcotics, the
officers searched Green’s vehicle and discovered just over one kilogram of cocaine and
$7,000 in cash. Approximately fourteen minutes had elapsed between the time the
officer stopped Green and the drug-detection dog alerted on Green’s vehicle. The
government indicted Green for possession with intent to distribute cocaine.

Green argued the cocaine should have been suppressed because the scope and duration of
the traffic stop were unreasonable under the Fourth Amendment. In addition, Green
argued the drug-detection dog’s track record was not sufficiently reliable for the dog’s
positive alert to establish probable cause to search his vehicle.

The court disagreed, holding Green was lawfully seized for the traffic violation when the
dog sniff occurred. During a routine traffic stop, an officer may request a driver’s license
and vehicle registration, run a computer check, and issue a citation. An officer may also
conduct an exterior dog sniff of the vehicle as long as it is performed within the time
reasonably required to issue a traffic citation. Here, the officer told Green why he had
been pulled over, requested Green’s license and registration and then immediately began
verifying Green’s information on his computer and through his dispatcher. While
waiting for a response, the officer checked the window tint on Green’s vehicle and
requested a check of Green’s criminal history. The sniff by the drug-detection dog
occurred while the officer was waiting for this information and did not unreasonably
prolong Green’s detention.

The court further held the drug-detection dog’s field performance records, degree of
training, performance during training and recertification exercises and his evaluations by
two different handlers, established the dog’s reliability in detecting drugs. As a result,
when the dog alerted to the presence of narcotics in Green’s vehicle, the officers had
probable cause to search it.

Click HERE for the court’s opinion.
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United States v. Saafir, 754 F.3d 262 (4th Cir. 2014)

A police officer stopped Saafir for speeding and driving a car with excessively tinted
windows. During the stop, the officer saw a hip flask commonly used to carry alcohol in
the pocket of the driver’s side door. After the officer issued Saafir warning tickets and
returned his identification documents, the officer asked Saafir for consent to frisk him.
Saafir consented, but the frisk revealed nothing. The officer then asked Saafir if he could
search Saafir’s car, but Saafir refused. After Saafir refused to consent to a search of the
car a second time, the officer told Saafir he had probable cause to search the car based on
the presence of the hip flask, as a state statute made it a violation for a person to possess
an alcoholic beverage other than in the manufacturer’s original container. Having
declared his authority and intent to search the car, the officer asked Saafir if there was
anything he should know about inside the car. Saafir told the officer there “might” be a
gun in the car. The officer searched the car and found a gun in the glove compartment.
The officer never touched the flask and there was no evidence Saafir had been drinking.
Saafir was convicted of being a felon in possession of a firearm.

The court noted it is well settled that a search or seizure is unreasonable if it is premised
on a law enforcement officer’s misstatement of his authority. On appeal, the government
conceded the presence of the hip flask in the door pocket did not establish probable cause
to search Saafir’s car. However, it was only after the officer told Saafir that he had
probable cause to search the car that Saafir admitted to the presence of the gun in the car.
Consequently, the court held the officer’s false assertion of his authority to search the car
tainted Saafir’s incriminating statements as well as the subsequent search of the car.
Therefore, Saafir’s incriminating statement and the gun discovered in the glove
compartment should have been suppressed.

Click HERE for the court’s opinion.
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Fifth Circuit

United States v. Robinson, 741 F.3d 588 (5th Cir. 2014)

Federal agents discovered a person with the username “lowkey” sent images of child
pornography over the internet in June and July 2010 using the instant messaging service
ICQ. Information embedded with the images indicated the images had been taken in
May 2008 and January 2009. The agents obtained subscriber information and Internet
Protocol logs for the “lowkey” account and determined the account had been accessed
numerous times from a particular IP address assigned to a roofing company. The agents
determined the child in the images was Robinson’s young son and that Robinson was a
vice-president of the company.

Federal agents obtained a warrant to search Robinson’s business office and house for
evidence connected to the production and distribution of child pornography. At
Robinson’s office, agents found a computer and thumb drive that contained images and
videos of child pornography. At Robinson’s house, agents found clothing, household
items and furniture that appeared in the images.

Robinson argued the evidence seized from his office should have been suppressed
because the search warrant affidavit was misleading and it omitted important information.
First, Robinson claimed the affidavit failed to disclose the available records for the
“lowkey” account dated back only to October 2010, several months after the seized
images were sent. Second, Robinson argued the affidavit failed to disclose these records
showed the “lowkey” account had been accessed by another IP address not associated
with his roofing company. Robinson claimed these omissions made it falsely appear an
IP address associated with his roofing company sent the images in June and July 2010.

The court disagreed, holding even if the omitted information had been included in the
affidavit, there still would have been probable cause to support the issuance of a search
warrant for Robinson’s office. The affidavit stated the “lowkey” account had most
recently been accessed from an IP address assigned to Robinson’s company. The agents
determined this same IP address had been used to login to the “lowkey” account on
multiple occasions. Consequently, even if the affidavit stated the agents did not have
records for the specific dates when the images were transmitted, these facts would still
establish a “fair probability that contraband or evidence of a crime” would be found at
Robinson’s office.

Robinson also argued the affidavit contained no information indicating he or his son lived
at his current address when the images were taken in May 2008 and January 2009. As a
result, Robinson claimed the evidence seized from his house should have been
suppressed. Robinson further argued the affidavit contained no information indicating it
was likely the clothing or household items visible in the images would be present in his
home more than two years later.

Again, the court disagreed and held the information used to establish probable cause was
not stale. First, even if Robinson had moved to a different address after the images were
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taken, it would be reasonable to believe that evidence of the production, distribution or
possession of child pornography might be found at Robinson’s current residence because
child pornography offenses are often carried out over a long period and in a suspect’s
home. Second, it would be reasonable to conclude the household items visible in the
background of the images, the victim’s clothing, or the camera used to take the images
would be located at Robinson’s current residence, even if Robinson and his family had
moved after the images were taken.

Click HERE for the court’s opinion.

*kkkk

United States v. Hill, 752 F.3d 1029 (5th Cir. 2014)

Hill was sitting in his car with his girlfriend in the parking lot of her apartment complex
at 11:00 pm on a Saturday night when seven to eight police officers in three to four cars
entered the parking lot. The officers were driving around the county looking for
suspicious activity. When the officers arrived, Hill’s car was legally parked, backed into
its parking space. When one of the police cars parked near Hill’s car, Hill’s girlfriend got
out of the car and began to walk toward the apartment building. An officer got out,
approached Hill’s car, and told Hill to roll down the window. Hill told the officer the
window would not roll down, and Hill opened the door. The officer immediately asked
Hill, “Where’s your gun?” Hill told the officer he did not have a gun. The officer then
asked Hill for his driver’s license and Hill replied that he did not have one. The officer
ordered Hill to step out of the car and turn around so the officer could frisk him. When
Hill turned around, the officer saw the handle of a handgun in Hill’s pocket. The officer
arrested Hill who was convicted of being a felon in possession of a firearm and
ammunition.

Hill moved to suppress the handgun and ammunition. Hill argued the police officer
seized him in violation of the Fourth Amendment because the officer did not have
reasonable suspicion to believe he was engaged in criminal activity.

The court agreed and reversed Hill’s conviction.

The officer testified he ordered Hill out of the car because he believed Hill was engaged
in a drug crime. However, the court noted Hill was not doing anything suspicious when
the officers encountered him. The court stated Hill was simply sitting with a woman in a
car in an apartment parking lot, which, by itself, was not unusual behavior at 11:00 p.m.
on a Saturday night. The court added the officers were not responding to a report of
criminal activity, and even though the apartment complex might have been located in a
“high crime area,” the officer could not point to any facts that indicated Hill was involved
in criminal activity. Finally, while Hill’s girlfriend got out of the car and began to walk
away when the officers arrived, Hill remained in his car and made no suspicious
movements. Consequently, the court concluded no reasonable officer who came upon a
couple sitting in a car in an apartment complex parking lot on a weekend night would,
without more, suspect criminal activity.

Click HERE for the court’s opinion.
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United States v. Boche-Perez, 755 F.3d 327 (5th Cir. 2014)

At approximately 9:10 a.m., Customs and Border Patrol (CBP) agents detained Perez for
secondary inspection at the Laredo Port of Entry after an identification check revealed
Perez was a suspected narcotics smuggler. At 12:40 p.m., CBP agents found DVDs
containing child pornography in Perez’s luggage. An agent with Immigration and
Customs Enforcement (ICE) arrived, interviewed Perez and received confirmation from
an Assistant United States Attorney at 3:22 p.m. that the government would prosecute
Perez. The ICE agent arrested Perez and turned him over to a CBP agent so Perez could
be processed for admission into the United States. At 4:15 p.m. Perez admitted to the
CBP agent that he knew the DVDs in his luggage contained child pornography.
Afterward, the CBP agent prepared a written statement containing Perez’s admission,
which Perez reviewed and signed at 6:00 p.m. At 9:00 p.m., CBP informed ICE that
Perez had confessed and was ready for transport to jail. Before transporting Perez, an
ICE agent questioned Perez again. Perez admitted to the ICE agent that he possessed
more child pornography at his home in Arkansas. The ICE agent booked Perez into jail
at 11:40 p.m. Perez spent two nights in jail before he was presented to the magistrate
judge.

Perez argued his three confessions should have been suppressed because the ICE agent
unreasonably delayed his presentment to the magistrate judge. Perez further argued his
confessions should have been suppressed because they were involuntary.

Rule 5 of the Federal Rules of Criminal Procedure requires that “a person making an
arrest within the United States must take the defendant without unnecessary delay before
a magistrate judge.” 18 U.S.C. § 35019(c) further provides that a court may not suppress
a confession made during a six-hour safe harbor period solely due to a delay in
presentment if the confession was made voluntarily. However, confessions obtained
outside the six-hour safe harbor may be excluded if the delay in presentment was
unreasonable. In addition, when determining whether a delay was reasonable, the court
examines the delay at the time of the confession, not when the defendant actually was
presented to the magistrate judge.

Here, the district court found the six-hour safe harbor began at 9:10 a.m., which the
government did not contest, and expired at 3:10 p.m. As a result, the court concluded
Perez’s three confessions occurred outside the six-hour safe harbor.

Nonetheless, the court held the government’s delay in not presenting Perez by 4:15 p.m.,
the time of his oral confession, was reasonable. The court found during this time CBP
agents were processing Perez for entry and searching his luggage. Once the DVDs were
discovered, the ICE agent was notified. The ICE agent then investigated the alleged
crime and notified the AUSA. Finally, the ICE agent had to prepare, review and submit a
criminal complaint to the AUSA. After the ICE agent finished, CBP still had to
administratively process Perez for immigration purposes before Perez could be
transported to the jail.
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After Perez’s oral confession at 4:15 p.m., the CBP agent drafted a written confession,
which Perez reviewed and signed at 6:00 p.m. The court held the government’s delay in
not presenting Perez by 6:00 p.m. was reasonable while the CBP agent was transferring
Perez’s oral confession into writing.

Finally, the court did not rule on the delay concerning Perez’s 9:00 p.m. confession. The
court found the record was not clear and any error in admitting this confession was
harmless as Perez did not plead guilty to any of those additional offenses.

The court further held that Perez’s confessions were voluntary. First, there was no
evidence to show the delay in presentment was designed to obtain a confession from
Perez. Second, immediately after waving his Miranda rights, Perez admitted to the CBP
agent that he knew the DVDs in his luggage contained child pornography and then Perez
signed a written statement to that effect.

Click HERE for the court’s opinion.
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United States v. Massi, 761 F.3d 512 (5th Cir. 2014)

Around 6:00 p.m., Massi and Sanchez landed a single-engine airplane at the Midland
International Airport. The Air Marine Operations Center (AMOC) of the United States
Customs and Border Protection requested that federal agents with the United States
Immigration and Customs Enforcement (ICE) conduct a “ramp check” of Massi’s
airplane. A ramp check is a regulatory inspection that permits law enforcement officers
to examine the licensing and certification of the pilot and aircraft to ensure they conform
with federal regulations. The AMOC requested the ramp check for three reasons. First,
the airplane had flown from Orlando to Las Vegas, making six refueling stops along the
way, remained in Las Vegas for twelve hours, then was returning to Orlando with
Midland as a refueling stop. Second, the registered owner of the airplane had been
convicted of drug trafficking twelve years earlier. Third, Massi had crossed from
Tijuana, Mexico into the United States sometime within the previous three days.

Two ICE agents reviewed Massi and Sanchez’s documents and then requested consent to
search the airplane. Both men denied consent, and simultaneously with denying consent,
Massi attempted to shut the airplane’s open door. While walking around the exterior of
the airplane, one of the ICE agents saw a cardboard box through the window of the
airplane. When the agent questioned Massi and Sanchez separately about the box, each
man gave a different account as to who owned the box.

A third ICE agent arrived at 7:30 p.m., and for the next two hours, he confirmed with his
colleagues what had transpired before his arrival. During this time, Massi and Sanchez
were required to remain near the airplane. At 9:30 p.m., the ICE agent obtained approval
to request a search warrant for the airplane. The ICE agent drafted the affidavit for the
search warrant and presented it to a magistrate who issued the warrant at 11:30 p.m. The
ICE agents executed the search warrant at midnight and discovered over ten kilograms of
marijuana in the cardboard box. The government indicted Massi for possession with
intent to distribute marijuana.

46 5th Circuit


http://docs.justia.com/cases/federal/appellate-courts/ca5/12-40141/12-40141-2014-06-17.pdf

Massi moved to suppress all evidence seized in the search of the airplane. While
conceding the ICE agents conducted a lawful ramp check of the airplane, Massi argued
his lengthy detention prior to the execution of the search warrant was unreasonable.
Massi further argued the search warrant was not valid because it was the product of that
unlawful detention.

The court held the ICE agents had reasonable suspicion to detain Massi under Terry v.
Ohio after the conclusion of the ramp check. The AMOC’s suspicions that arose from
Massi’s flight pattern, Massi’s recent travel to Tijuana, Mexico, a known drug hub, and
the fact that the airplane’s registered owner had a drug trafficking conviction combined to
establish reasonable suspicion that Massi may have been involved in a drug crime.
However, the court further held the justification to detain Massi under Terry ended by
7:30 p.m., when the third ICE agent arrived. Consequently, Massi’s four and one half
hour detention until the search warrant was executed at midnight constituted an
unreasonable seizure.

Although the court found Massi’s detention violated the Fourth Amendment, the court
held the good faith exception to the exclusionary rule applied. First, the court noted there
was no clear connection between Massi’s unlawful detention and the acquisition of the
evidence used to support the search warrant. The court found the evidence used to
support the affidavit for the search warrant was obtained, although not fully corroborated,
before 7:30 p.m. Second, even though Massi’s unlawful seizure allowed the airplane to
be at the airport for the midnight search warrant to be executed, the court found it was
objectively reasonable for the third ICE agent to believe Massi’s detention past 7:30 p.m.
was lawful because when the agent arrived, he believed that probable cause to search
existed. As a result, the court found it was reasonable for the agent to believe that he was
justified in taking the steps needed to confirm the known facts in the case with his
colleagues, and then to prepare an affidavit to present to a magistrate and obtain a search
warrant. In its opinion, the court recognized that case law does not clearly indicate
whether or how the delays inherent in obtaining a warrant interact with unlawful seizures
under the Fourth Amendment. Finally, the court held search warrant affidavit included
sufficient facts discovered during Massi’s Terry stop to establish probable cause to search
the airplane.

Click HERE for the court’s opinion.
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Thompson v. Mercer, 762 F.3d 433 (5th Cir. 2014)

Thompson stole a vehicle, kidnapped its sleeping occupant, and then led police officers
on a two-hour pursuit. The kidnapping victim dialed 911 allowing dispatchers to
overhear Thompson state that he would “kill himself” when he “got to where he was
going.” In addition, the victim told the dispatchers there was a firearm in the vehicle.
While fleeing from the police officers, Thompson reached speeds in excess of 100 miles
per hour, ran numerous stop signs, drove on the wrong side of the road and passed other
motorists on the left, on the right, on the shoulder and on the median. The pursuing
officers made several attempts to disable Thompson’s vehicle, all of which failed.
Sheriff Mercer, who did not participate in the pursuit, was kept apprised of the
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developments and was aware of these facts. Sheriff Mercer positioned himself on the
shoulder of the road ahead of Thompson. When Thompson came into view, Sheriff
Mercer fired an AR-15 assault rifle at the vehicle, striking the radiator. When the vehicle
failed to slow down, Mercer fired directly into the windshield, striking Thomson in the
head and neck killing him. Thompsons parents sued Mercer claiming Mercer used
excessive force to stop their son.

The court held Mercer’s use of deadly force was objectively reasonable; therefore,
Mercer was entitled to qualified immunity. While firing an assault rifle directly into the
vehicle created a significant risk of serious injury to Thompson, the court found this risk
was outweighed by Thompson’s “shocking disregard for the welfare of passersby and of
the pursuing law enforcement officers.” In addition, the vehicle was not the only deadly
weapon at Thompson’s disposal. Thompson was in possession of a firearm and
throughout the two-hour pursuit, he never showed any signs that he planned to surrender.

Click HERE for the court’s opinion.

*khkkkk

United States v. Iraheta, 764 F.3d 455(5th Cir. 2014)

A police officer conducted a traffic stop on a car driven by Iraheta. The officer directed
Iraheta to exit the car but had the passengers, Gonzalez and Meraz-Garcia, remain inside.
During the stop, the officer discovered the men were traveling from California to Miami.
At some point, the officer asked Iraheta for permission to search the car for narcotics and
Iraheta consented. Gonzalez and Meraz-Garcia did not hear the exchange between the
officer and Iraheta. When the officer opened the trunk to search, he saw several duffel
bags. None of the bags were marked in a way that identified the owner and none of the
men objected to the search or claimed ownership of the bags. The officer opened one of
the bags and discovered cocaine and methamphetamine. Iraheta, Gonzalez and Meraz-
Garcia were charged with a variety of federal drug offenses.

Each defendant filed a motion to suppress the drugs found in the bag. The district court
denied Iraheta’s motion, but suppressed the evidence as to Gonzalez and Meraz-Garcia.
The government appealed.

First, the court held Gonzalez and Merzaz-Garcia had standing to object to the officer’s
search of the duffel bag. The court recognized the owner of a suitcase located in another
person’s car may have a legitimate expectation of privacy with regard to the contents of
the suitcase. In addition, a person who abandons or disclaims ownership of property
prior to the search does not have standing to challenge a search after his abandonment or
disclaimer of that property. However, in this case, neither Gonzalez nor Meraz-Garcia
denied ownership of the bag before the officer searched it. Consequently, neither man
had abandoned the bag; therefore, Gonzalez and Meraz-Garcia had standing to object to
the search of the duffel bag.

Next, the court held Iraheta did not have actual authority to consent to the search of the
multiple bags located in the trunk of the car. The court found the government failed to
establish that Iraheta had joint access or mutual use of the bags with Gonzalez or Meraz-
Garcia. Without joint access or mutal use, the fact that the bags were found in the trunk
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of the car driven by Iraheta was not enough to establish he had actual authority to consent
to their search.

Finally, the court held Iraheta did not have apparent authority to consent to the search of
the bags. There were three people in the car and the number of bags in the trunk was
consistent with three people traveling from California to Miami. Taken together, the
court found these circumstances would put a reasonable officer on notice that Iraheta
could not give consent to search all of the bags in the trunk. In addition, the officer
testified he could not remember how many bags were in the trunk or who owned the
bags, and the officer never inquired into their ownership.

Although Gonzalez and Meraz-Garcia did not object to the search nor claim ownership of
the bags, the court commented neither man heard Iraheta grant consent to search, and the
officer never told them Iraheta had done so. Under these circumstances, the court stated,
“The onus was on the officers to act reasonably.”

Click HERE for the court’s opinion.

*kkkk

Luna v. Mullenix, 765 F.3d 531 (5th Cir. 2014)

At approximately 10:21 p.m., a police officer followed Leija to a fast food restaurant and
attempted to arrest him on an outstanding misdemeanor arrest warrant. After some
discussion with the officer, Leija fled in his vehicle with the officer in pursuit. A state
trooper took the lead in the pursuit as Leija continued onto an interstate highway.
Approximately eighteen minutes into the pursuit, Leija approached an overpass where a
trooper had deployed a spike strip in the roadway, while Mullenix positioned himself on
top of the overpass with an M-4 rifle. Mullenix fired six rounds at Leija’s car, which
then engaged the spike strip, hit the median and rolled over. Leija was pronounced dead
at the scene. Leija’s cause of death was later determined to be one of the shots fired by
Mullenix.

Leija’s estate sued Mullenix, claiming Mullenix violated the Fourth Amendment by using
excessive force to stop Leija. Mullenix argued his use of force was objectively
reasonable because he acted to protect the officers involved in the pursuit, the officer
below the overpass, and other motorists who might have been in the path of the pursuit.

The court held Mullenix was not entitled to qualified immunity. The court found the
immediacy of the risk posed by Leija was a disputed fact that a reasonable jury could find
in either Luna’s favor or in the officer’s favor. According to Luna’s version of the facts,
although Leija was clearly speeding during the pursuit, traffic in the rural area was light,
and there were no pedestrians, businesses or residences along the highway. In addition,
Leija did not run any vehicles off the road and he did not collide with any police vehicles.
As a result, the court concluded it could not find that Mullenix acted objectively
reasonable as a matter of law.

Click HERE for the court’s opinion.

*kkkk
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Sixth Circuit

United States v. Seymour, 739 F.3d 923 (6th Cir. 2014)

Police officers conducted a traffic stop on Powell’s vehicle. Before the vehicle came to a
complete stop, Seymour, the front seat passenger, jumped out and fled on foot. Three
police officers ran after Seymour. During the foot chase, one of the officers saw
Seymour reach into his waistband and remove a handgun. At that moment, another
officer tackled Seymour, causing Seymour to drop the gun, which the officers recovered.

The government indicted Seymour for being a felon in possession of a firearm. Seymour
argued he was seized for Fourth Amendment purposes once Powell’s vehicle was pulled
over by the police. As a result, Seymour claimed, the handgun should have been
suppressed because the officers did not have probable cause to arrest him at the moment
of his seizure.

The court disagreed. Even though a traffic stop constitutes a seizure of the passengers in
a vehicle, in this case, Seymour did not submit to the officers’ show of authority because
he exited Powell’s vehicle before it came to a complete stop and then ran away from the
officers. Seymour was seized only after the police officer tackled him. By this time, the
officers had probable cause to arrest Seymour for a weapons violation because the
officers saw Seymour reaching into his waistband and then holding a handgun during the
chase.

Click HERE for the court’s opinion.

*khkkkk

United States v. McMullin, 739 F.3d 943 (6th Cir. 2014)

A woman called the police and reported three men were attempting to break into her
house through a front window. When police officers approached the house on foot
approximately ten minutes later, they saw McMullin standing close to the front window
of the woman’s house. McMullin saw the officers and began to walk toward them. The
officers told McMullin to stop and show his hands. McMullin complied and told the
officers he was “here for his people.” Concerned for their safety and believing McMullin
might be a suspect in the break-in, the officers frisked him for weapons and recovered a
handgun from his front waistband. The officers discovered McMullin was not involved
with the break-in; however, McMullin was charged with being a felon in possession of a
firearm.

McMiillian argued the officers did not have reasonable suspicion to either stop or frisk
him; therefore, the firearm recovered from his waistband should have been suppressed.

The court disagreed. First, the officers had reasonable suspicion to stop McMullin when
they saw him standing near the front window of the house where an attempted break-in
had been reported a few minutes earlier. Second, while this circuit has not specifically
found that reasonable suspicion of breaking and entering or burglary raises sufficient
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suspicion that the suspect may be armed and dangerous, the officers in this case testified
in their experiences, burglary suspects are often armed and dangerous. Consequently, the
officers were justified in frisking McMullin and removing the firearm from his
waistband. The court added that McMullin’s ambiguous statement that he was “here for
his people,” when considered with the other circumstances, was not enough to dispel the
officers’ reasonable suspicion to stop or frisk McMullin.

Click HERE for the court’s opinion.

*khkkkk

Kinlin v. Kline, 749 F.3d 573 (6th Cir. 2014)

Trooper Kline saw Kinlin make an unsafe lane change in violation of state law and
conducted a traffic stop. After smelling the odor of alcohol, Kline asked Kinlin how
much Kinlin had had to drink. Kinlin admitted he consumed two beers earlier that
evening. As a result, Kline asked Kinlin to submit to a field sobriety test. When Kinlin
refused, Kline arrested him for driving under the influence of alcohol (DUI). A test
administered later indicated Kinlin had a blood-alcohol content of .012%, well below
Ohio’s legal limit of .08%.

Kinlin sued Kline, claiming Kline did not have probable cause to initiate the traffic stop
or to arrest him after Kinlin refused the field sobriety test.

The court disagreed, affirming the district court, which had granted Kline qualified
immunity.

First, the court held Kline’s in-car video showed that Kline had a reasonable basis to
conclude Kinlin had violated state law. Kline’s video showed that Kinlin executed a
sudden lane change that did not leave sufficient space between the car ahead of him and
the car behind him. As a result, the court concluded, Kline had probable cause to stop
Kinlin.

Second, the court held Kline had probable cause to arrest Kinlin for DUI after Kline saw
Kinlin make an unsafe lane change, smelled the odor of alcohol, and Kinlin admitted he
had been drinking. Under these circumstances, the court concluded it was objectively
reasonable for Kline to believe probable cause existed to arrest Kinlin for DUI.

Click HERE for the court’s opinion.

*khkkkk

United States v. Noble, 762 F.3d 509 (6th Cir. 2014)

A police officer was following a vehicle connected to a suspect in a methamphetamine
trafficking ring. The officer conducted a traffic stop after the vehicle drifted into the
adjacent lane without using a turn signal and because the officer believed the window tint
on the vehicle was unlawful. While standing at the passenger—side window, the officer
noticed the passenger, Noble, was extremely nervous. The officer used his tint meter and
determined the vehicle’s tint was in violation of state law. The officer then administered
a field sobriety test to Adkins, the driver, because of the lane-change violation. During
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this time, another officer arrived and directed Noble to place his hand on the dashboard,
which he did. After the driver passed the field sobriety test, the officer obtained consent
to search the vehicle and ordered Noble to exit. When Noble stepped out of the car, the
officer frisked Noble for weapons. The officer stated Noble’s nervousness and the fact
that Noble was in a car suspected of being involved in drug trafficking caused him to
believe Noble might be armed. The officer frisked Noble and felt an object in a plastic
bag that the officer believed to be crack cocaine. The officer removed the object and
identified it as methamphetamine. The officer also discovered two other baggies of
methamphetamine, a pill bottle, a smoking pipe and a loaded handgun on Noble’s person.
The government indicted Noble on drug and firearms offenses.

Noble argued the officer violated the Fourth Amendment by unreasonably prolonging the
duration of the traffic stop and by frisking him without reasonable suspicion.

First, the court held the duration of the traffic stop was reasonable. The officer had
probable cause to believe two traffic violations had occurred. The officer immediately
questioned the driver about his identity and reasons for changing lanes without using his
turn signal. The officer then checked the tint on the vehicle’s windows and administered
a field sobriety test to ensure Adkins’ erratic driving was not caused by alcohol or drug
impairment.

Second, the court held the officer did not have reasonable suspicion to believe Noble was
armed and dangerous. The court noted, in the context of a traffic stop, a person’s
nervousness is not a reliable indicator of how dangerous he might be. In this case, the
officer noticed Noble was nervous at the beginning of the stop, but tested the vehicle’s
window tint and performed a field sobriety test on Adkins before he decided to frisk
Noble. In addition, Noble placed his hands on the dashboard when directed to do so, and
left them there until he was ordered out of the vehicle.

The court further stated a person’s mere presence in a car, which police officers believe is
connected to drug trafficking, does not automatically justify a frisk of that person. Here,
the officers did not recognize Noble or Adkins as having a criminal history, and both men
complied with the officers’ various commands during the traffic stop. Consequently, the
court held the frisk of Noble violated the Fourth Amendment and the evidence discovered
on his person should have been suppressed.

Click HERE for the court’s opinion.

*khkkkk

Krause v. Jones, 765 F.3d 675 (6th Cir. 2014)

When police officers tried to arrest Krause on an outstanding drug warrant, Krause fled
into his house and hid in a bedroom closet with a pistol. Krause told the officers he had
multiple guns in the bedroom and that he would kill anyone who tried to come in. A
police negotiator talked with Krause for over eight hours in an attempt to get Krause to
surrender. After a pole camera appeared to show Krause sleeping in the closet, the
officers decided to enter the bedroom to apprehend him. One of the officers rolled a flash
bang device into the bedroom while Officer Jones entered the room simultaneously. As
Jones entered the bedroom, Krause fired a shot at him. Jones returned fire, killing
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Krause. The subsequent investigation revealed Krause had fired one round from a .38
caliber revolver and that Krause had suffered twenty gunshot wounds. Krause’s mother
sued Jones and several other officers, claiming the officers violated her son’s rights by
using excessive force when entering the bedroom and shooting Krause.

The court held that Jones and the other officers were entitled to qualified immunity.
Regarding the officers’ use of the flash bang, the court stated the plaintiff did not identify
any way in which the device unlawfully seized or otherwise harmed Krause.
Nonetheless, the court found the officers’ use of the flash bang was reasonable. The
officers were faced with a man resisting arrest on drug charges, who threatened to shoot
the officers, and refusing all requests to surrender peacefully. As a result, the officers
decided to use a flash bang to minimize the risk of injury to themselves as they entered
the room and attempted to subdue Krause before he could act.

The court further held the officers’ use of deadly force, by shooting Krause, was
objectively reasonable. Officer Jones fired at Krause after he saw the flash of a gun as he
entered the bedroom. An officer in Jones’ position, who knew Krause was armed and
who heard Krause threaten to shoot the officers, could reasonably believe that Krause
posed a serious threat to him and the officers behind him. The fact that Jones fired his
weapon on fully automatic, striking Krause with twenty rounds was not relevant, as no
evidence showed that Jones continued firing after Krause was incapacitated or that
Krause had surrendered.

Click HERE for the court’s opinion.

*kkkk

Cass v. City of Dayton, 770 F.3d 368 (6th Cir. 2014)

Several police officers were involved in a buy-bust operation where a confidential
informant (CI) had arranged to buy crack cocaine from Moore. Moore arrived at the
meeting location in a blue Ford Taurus that contained three or four occupants. After the
Cl made a pre-arranged signal, several officers moved in to apprehend Moore. Officers
House and St. Clair walked in front of the Taurus with their firearms drawn and yelled,
“Dayton Police. Stop the car.” Instead of stopping, the driver of the Taurus, Stargell,
accelerated toward the officers. The Taurus struck Officer House, who rolled across the
hood. After striking House, the Taurus struck Officer St. Clair’s hand, causing him to
accidentally discharge his firearm. Believing that St. Clair had fired in self-defense,
House fired a single shot at the driver of the Taurus. House’s bullet struck and killed
Jordan, the front seat passenger. Stargell eventually crashed the Taurus into a tree. The
City of Dayton Police Department later determined House and St. Clair violated the
department’s firearms policy by deliberately placing themselves in the path of the moving
vehicle as Stargell drove away.

Cass, the administrator of Jordan’s estate, sued Officer House and the City of Dayton,
claiming House used excessive force in violation of the Fourth Amendment against
Jordan.

The court held Officer House was entitled to qualified immunity. In the Sixth Circuit,
when analyzing deadly force claims concerning fleeing vehicles, the court must
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determine whether the officer has “reason to believe that the fleeing car presents an
imminent danger” to “officers and members of the public in the area.” An officer is
justified in using deadly force against “a driver who objectively appears ready to drive
into an officer or bystander with his car.” Here, the court concluded Officer House’s use
of deadly force was objectively reasonable. As House approached the Taurus, clearly
identifying himself as a police officer, Stargell accelerated toward him. Almost
immediately after being struck, House heard St. Clair discharge his firearm, in what
House believed was self-defense. Knowing that two other officers were potentially in the
path of the Taurus, House discharged his firearm in an attempt to stop the Taurus by
shooting at the driver. Consequently, when House discharged his firearm, it was
reasonable for him to believe the lives and safety of other police officers and members of
the public in the area were in imminent danger. In addition, the court added House’s
alleged violation of City policy did not change its conclusion that House acted
objectively reasonable under the circumstances.

Click HERE for the court’s opinion.

*khkkkk
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Seventh Circuit

United States v. Richards, 741 F.3d 843 (7th Cir. 2014)

Police officers had an arrest warrant for Wilson. After learning Wilson was at a
particular residence, officers went there and knocked on the door. The person who
answered the door invited the officers inside the house to speak with the homeowner,
Rawls. The officers spoke with Rawls, who was eighty-six years old. Rawls denied
Wilson was present, but gave the officers consent to search his home. The officers saw
several people as they walked through the house, but not Wilson. In the kitchen, the
officers smelled the strong odor of marijuana and saw crack cocaine, as well as a small
amount of marijuana, and drug paraphernalia. One of the officers ordered Rawl’s
nephew, Richards, to stand up so the officer could perform a Terry frisk. After Richards
refused, a brief altercation followed, but the officers quickly subdued and handcuffed
Richards. While lifting Richards from the floor, a handgun fell out of his waistband. The
officers then continued to search the house and entered a bedroom Richards used when he
visited his uncle. The doorframe had a hasp and padlock, but the door was unlocked, so
the officer entered the room. Inside the room, the officers saw an open briefcase that
contained cocaine. Richards was charged with several drug and firearm offenses.

Richards argued his eighty-six year old uncle was not capable of giving the officers valid
consent to enter his home because his advanced age left him “confused” and *“out of
touch with reality.”

The court disagreed. First, Rawls, as the homeowner, had authority to consent to a search
of his house. In addition, the court found Rawls consent was voluntary. Even though he
wasoldand had difficulty walking, Rawls exhibited no signs that he lacked the
intelligence or mental capacity to voluntarily consent. One of the officers, who was
trained to recognize the signs of mental illness, testified Rawls appeared to have all his
“mental faculties” about him. As a result, nothing would have put a reasonable officer on
notice that Rawls’ mental state was so impaired that he could not provide voluntary
consent to search his house.

Next, even though the bedroom was in Rawl’s house, Richards argued Rawls did not
have actual authority to consent to its search by the officers.

The court agreed. Common authority is not based on a property interest in the area to be
searched, but rather whether the consenting person has joint access or control of the area.
Here, Richards had been staying in Rawl’s house approximately three times a week for
eight months prior to his arrest. When he was there, Richards stayed alone in the
bedroom and frequently locked the door with a padlock. In addition, Rawls did not have
a key and had no access to the bedroom unless Richards unlocked it. Consequently, the
court concluded Richards had established a reasonable expectation of privacy in the
bedroom and Rawls did not have the actual authority to consent to its search by the
officers.
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However, the court held the search was lawful, because Rawls had apparent authority to
consent to the officers’ search of the bedroom. Police officers may conduct a warrantless
search if they reasonably, although mistakenly, believe that the person consenting has
authority over the area to be searched based on the facts known to them at the time. In
this case, when Rawls gave the officers consent to search his house, Rawls did not tell the
officers to avoid Richard’s bedroom or restrict their search and Rawls never told the
officers he lived with anyone else. The padlock on the door to the bedroom was
unlocked when the officers searched the room and the officers did not know Rawls did
not have a key to the padlock. In fact, the court noted, it was reasonable for the officers
to believe Rawls had placed the padlock on the door, not Richards.

Based on these facts, the court held it was reasonable for the officers to believe Rawls
had access to and authority over all of the rooms in his house and could consent to a
search of the entire premises.

Click HERE for the court’s opinion.

*khkkkk

United States v. Johnson, 745 F.3d 227 (7th Cir. 2014)

A jury convicted Johnson of robbing three banks. The majority of the testimony against
Johnson came from Prince, who told the jury that he and Johnson had planned and
committed the robberies together. To corroborate Prince’s story, Williams testified that
Prince asked her to give him a ride one day. Williams stated when she picked up Prince,
he was accompanied by a stranger. Williams said she drove Prince and the stranger to a
grocery store where the men robbed the branch bank it contained. Williams had not met
the stranger before and did not know his name; however, Williams picked Johnson’s
photograph out of a “six-pack” photo array.

Johnson argued the trial court should have suppressed Williams’ identification of him.

The court disagreed. When conducting a photographic line-up, the Seventh Circuit has
suggested the police should present the photographs to the witness sequentially rather
than part of an array. However, while this might be the best approach, the court
recognized the due process clause of the Fifth Amendment only prohibits the use of an
identification procedure that is unnecessarily suggestive. In this case, all six photographs
fit Williams® description, a bald black male with a small amount of facial hair. In
addition, all six men were in the same clothing and photographed against the same
background. As a result, the court concluded the photo array presented to Williams was
not unnecessarily suggestive because nothing about the array made Johnson’s photograph
stand out from the others.

Click HERE for the court’s opinion.

*khkkkk

Carter v. City of Milwaukee, 743 F.3d 540 (7th Cir. 2014)

In an effort to lose weight, Officer Carter had been taking Colonix, a non-prescription
supplement to clean his colon, for about two weeks. Carter consumed some Colonix
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prior to entering an apartment with other officers to execute a search warrant. During the
execution of the search warrant, a resident accused the officers of taking approximately
$1,750 of his cash. As a result, a supervisor told the officers, including Carter, they were
not free to leave until representatives from the police department’s Professional
Performance Division (PPD) arrived. Thirty to forty-five minutes later, Carter claimed
he was feeling the effects of the supplement. Carter asked a supervisor if he could leave
the scene to use the restroom at the police station, as he did not want to use the bathroom
in the residence because of its very dirty condition. The supervisor put his hand up with
his palm straight out and told Carter, “You can’t leave until | search you.” The
supervisor directed Carter to remove his jacket, outer vest carrier and duty belt, which
held Carter’s firearm. The supervisor patted down Carter and then searched Carter’s
jacket, wallet, police memo book and duty belt. The supervisor also had Carter remove
his boots and searched them. After the supervisor did not find any of the alleged missing
money, Carter was allowed to go back to the police station.

Carter sued the supervisor and the police department. Carter claimed he was seized in
violation of the Fourth Amendment when the supervisor held his hand out and told Carter
he had to be searched if he wished to leave the apartment.

The court disagreed, holding that Carter was not seized for Fourth Amendment purposes.
The supervisor did not tell Carter he was the subject of a criminal investigation, nor was
there any indication that he was. In addition, the supervisor did not read Carter his rights
and he did not threaten to arrest if Carter refused to be searched. Although Carter might
have felt he had to agree to the search as a condition of being allowed to leave, the court
ruled this did not mean the supervisor seized Carter under the Fourth Amendment. The
court concluded a reasonable officer in Carter’s position would not have feared arrest or
detention if he declined a pat down or search.

Click HERE for the court’s opinion.

*khkkkk

Huff v. Reichert, 744 F.3d 999 (7th Cir. 2014)

Officer Reichert conducted a traffic stop on Huff and Seaton, claiming their car had
crossed over the white divider line on the interstate highway without signaling. After
sixteen minutes, Reichert issued Huff a written warning. However, Reichert continued to
detain Huff and Seaton for an additional thirty-four minutes. During this time, Huff
conducted a Terry frisk of both men, a dog sniff of the car’s exterior and a search of the
car’s interior. Reichert found no contraband on Huff, Seaton or in their car. Huff and
Seaton sued Reichert claiming a variety of Fourth Amendment violations concerning the
traffic stop and the Terry frisks.

The court affirmed the district court’s denial of qualified immunity for Officer Reichert
on all of Huff and Seaton’s claims. First, the court held there were genuine issues of
material fact as to whether Reichert actually witnessed Huff commit a traffic violation.
Consequently, it would be up to a jury, after hearing both sides, to determine if Reichert
conducted a lawful traffic stop or if Reichert only conducted the traffic stop because
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Huff’s car had out-of-state license plates on a portion of highway where Reichert claimed
a great deal of drug trafficking occurred.

Second, the court held Reichert’s justification for the initial stop ended when he handed
Huff the written warning. Reichert’s subsequent thirty-four minute investigation was not
reasonably related to the reason for the initial stop. In addition, Reichert did not develop
reasonable suspicion during the initial stop to support the prolonged seizure of Huff,
Seaton, or their car.

Even though Reichert claimed Huff and Seaton were free to leave after he issued the
written warning, the court disagreed. Reichert told Huff and Seaton they could leave, but
not in their car. Reichert told Huff and Seaton if they walked away, Reichert would arrest
them for unlawfully walking on the highway. Reichert told Huff and Seaton they could
abandon their car and get in the back of a police car and they would be driven to a gas
station. If Huff and Seaton chose that option, Reichert said their car would be towed and
impounded because it was illegal to abandon a car on the side of the highway. The court
concluded under these circumstances, no reasonable person would feel free to leave.

Finally, the court held Reichert did not have reasonable suspicion to believe Huff or
Seaton was armed and dangerous; therefore, Reichert was not justified in conducting a
Terry frisk on either man.  The court noted if there were a compelling need to frisk Huff
or Seaton, one would have expected Reichert would not have waited more than twenty-
seven minutes into the traffic stop to so.

Click HERE for the court’s opinion.

*khkkkk

White v. Stanley, 745 F.3d 237 (7th Cir. 2014)

Police officers went to Hille’s house, without a warrant, to arrest her for possession of a
stolen vehicle registration sticker. When the officers knocked on the door, Hille’s
boyfriend, White, answered the door. The officers told White they wanted to come inside
to speak with Hille. White refused to allow the officers to enter the house without a
warrant. When White tried to close the door, an officer blocked the door with her foot.
White turned around and ran back into the house. The officers entered the house behind
White, tackled him and subdued him after a brief struggle. The officers claimed they
entered the house because they smelled burning marijuana coming from inside the house
while they spoke with White at the front door. The officers found Hille inside the house
smoking marijuana and arrested her. The officers also arrested White for resisting or
obstructing a peace officer. The charges against White were later dismissed. White sued
the officers for false arrest.

First, the court held the smell of burning marijuana, by itself, does not constitute exigent
circumstances that justify police officers to enter a home without a warrant. However,
the court further held, when the officers entered Hille’s hou