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Fourth Amendment

Search

U.S. v. Bucci582 F.3d 108 (LCir.), September 11, 2009

Law enforcement authorities installed a video camera on a utility pole across the street
from Bucci s home and conducted surveillance
The camera was placed in a fixed location that enabled agents to monitor activity on the
driveway and afforded agents a view of the garage door and inside the garage when the

door was open. The video camera had no remote capabilities that allowed agents to either
change the view or magnification of the camera without being physically at the scene.

Therear e no fences, gates or shrubbery
the view of the driveway or the garage from the street. Both were plainly visible.

ocated

An individual does not have an expectation of privacy in items or places he exposeghe
public. Therefore, the use of the video surveillance did not violate the Fourth Amendment.

Click HEREf or the courtds opinion.


http://www.ca1.uscourts.gov/pdf.opinions/07-2376P-01A.pdf

U.S. v.Jefferson,566 F.3d 92§9" Cir.), May 26, 2009

An addressee has both a possessory and a privacy interest in a mailed packagke postal
inspectors visual inspection of the package did not implicate the Fourth Amendment
because what a person knowingly exposes to the public ot a subject of Fourth
Amendment protection. The possessory interest in a mailed package is solely in the
packagéds fitimely o delivery.

Looking at this issue for thi@st time, the Court decides

An addressee has no Fourth Amendment possessory enést in a package that has a
guaranteed delivery time until such delivery time has passed. Before the guaranteed
delivery time, law enforcement may detain such a package for inspection purposes without
any Fourth Amendment curtailment. Once the guaranted delivery time passes, however,
law enforcement must have afireasonable and articulable suspicioa that the package
contains contraband or evidence of illegal activity for further detainment.

The T* Circuit agrees (cite omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Franklin,547 F.3d 726 (7 Cir.), October 27, 2008

The odor of burning marijuana provides an officer with probable cause to search the
pass@&ger compartment and containers within the passenger compartment. A police dag
alerting to the presence of narcotics provides additional probable cause to search other
parts of the vehicle for narcotics.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Seljan547 F.3d 993 (8 Cir.), October 23, 2008
On rehearing of a previous panel decision, the full court decides:

The search of the FedEx package and reading of a mmal letter by customs officials
occurred at the functional equivalent of the border, did not involve the destruction of
property, was not conducted in a particularly offensive manner, and was not a highly
intrusive search of the person. Therefore, it dl not require any articulable level of
suspicion. There was intrusion into defendaris privacy, but the degree of intrusion must
be viewed in perspective. The defendant voluntarily gave the package containing the letter
to FedEx for delivery to someonern the Philippines, with knowledge that it would have to
cross the border and clear customs. The reasonable expectation of privacy for that package
was necessarily tempered.

Click HERE for the courds opinion.


http://caselaw.lp.findlaw.com/data2/circs/9th/0830067p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/064109p.pdf
http://caselaw.lp.findlaw.com/data2/circs/9th/0550236p.pdf

U.S. v. Askew529 F.3d 1119 (D.C. Cir.June 20, 2008

The full Court vacated and now reverses the decision by a panel th S. v. Askew482 F.3d
532 (D.C. Cir. 2007).

Unzipping a jacket to expose a sweatshiunderneath is afisearcho A reasonable suspicion
of criminal activity cannot justify a search that does not have a weapon as ifBmmediate
object.d6 There is no searcHor-evidence counterpart to the Terry weapons search,
permissible on only a reasonald suspicion that such evidence would be found. When there
are no reasonable grounds for believing that it would establish or negate appelldst
identification as the robber, unzipping a jacket to expose a sweatshirt during a shewp is
precisely the sortof evidentiary search that is impermissible in the context of d&erry stop.
(The Court expressly stated that it was not ruling that reasonable grounds for believing that it
would establish or negate appeli@ntidentification as the robber would make thearch
reasonable under the Fourth Amendmenthe police may not maneuver a suspe@ outer
clothing 7 such as unzipping a suspe outer jacket to facilitate a witnesés identification

at a showup during a Terry stop.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Forbes528 F.3d 1273 (1DCir.), June 17, 2008

Even assuming that a Customs and Border Protection agent first searched the interior of
the trailer without consent or probable cause, no incriminating evidence was found during
that search. The subsequent canine alert provided an independent source of suspicion to
search the interior of the tractor, where the marijuana was discovered.

Click HERE for the courds opinion.

*kkkkk

Mora v. City of Gaithersburg519 F.3d 216 (‘ﬂCir.), March 04, 2008

Editor & Note: Mora called a healthcare hotline and told the operator that hewmadal, had
weapons in his apartment, and could understand shooting people at work. He ended the call by
saying,fil might as well die at work. Police immediately responded, seized Mora in the parking

lot, transported him for psychiatric evaluatioeasched his apartment, and seized 41 firearms
and 5,000 rounds of ammunition.

The officers who seized Mora and his weapons were engaged in a preventive action aimed
at incapacitating an individual they had reason to believe intended a crime. Protectirige
physical security of its people is the first job of any government, and the threat of mass
murder implicates that interest in the most compelling way. Police, then, must be entitled
to take effective preventive action when evidence surfaces of an indival who intends
slaughter.


http://caselaw.lp.findlaw.com/data2/circs/dc/043092p.pdf
http://caselaw.lp.findlaw.com/data2/circs/10th/072191p.pdf

To be objectively reasonable in preventative action situations, balancing the government
interest against the intrusion, includes consideration of three important factors: (1) the
likelihood or probability that a crime will come to pass; (2) how quickly the threatened
crime might take place; and (3) the gravity of the potential crime. As the likelihood,
urgency, and magnitude of a threat increase, so does the justification for and scope of
police preventive action. The progr application of a balancing test in preventive action
cases respects the room for judgment that law enforcement must enjoy in any emergency
where lives are on the line.

The authority to defuse a threat in an emergency necessarily includes the authgrito
conduct searches aimed at uncovering the thre@t scope.

The authority to defuse the threat Mora presented included the authority to take the
weapons that made him so threatening.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mowatt513 F.3d 395 (4 Cir.), January 25, 2008

Even when officers never physically enter the room, a search under the Fourth
Amendment occurs when officers gairvisual access to a room féer an occupant opens the
door not voluntarily, but in response to a demand under color of authority. Although
officers have every right to knock on the door to try to talk to the occupant about a
complaint, without a warrant, they cannotrequire him to open it.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Barnes506 F.3d 58 (1 Cir.), October 29, 2007

The reasonable suspicion standard governs strip and visual bodyavity searches in the
arrestee context. An initial strip search for contraband and weapons is clearly justified
given an arrest for a drug trafficking crime. However, a visual body cavity search involves
a greater intrusion into personal privacy. Accordngly, a more particularized suspicion that

contraband is concealed is required prior to conducting a visual body cavity search.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Wilson506 F.3d 4886™ Cir.), October 29, 2007

The sccalled Aautomatic companiord rule whereby any companion of an arrestee would be
subject to a cursory patdown reasonably necessary to give assurance that they are

7


http://caselaw.lp.findlaw.com/data2/circs/4th/062158p.pdf
http://caselaw.lp.findlaw.com/data2/circs/4th/064886p.pdf
http://laws.lp.findlaw.com/1st/062129.html

unarmed is rejected. The Terry requirement of reasondle suspicion under the
circumstances has not been eroded to the point that an individual may be frisked based
upon nothing more than an unfortunate choice of associates. Although the government can
rely on the fact that the defendans traveling companion was found to be carrying a
weapon aspart of the basis for establishing reasonable suspicion with regard to the
defendant, the government must point to additional specific and articulable facts in order
to satisfyTerry .

There is nothing about being esated in a car which is itself suspicious. The fact that a
person is seated in a vehicle does not create a differeherry frisk test, but instead is
simply a relevant consideration under the totality of the circumstances.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Yamba506 F.3d 251 (8 Cir.), October 22, 2007

Assuming that an officer is authorized to conduct &erry search at all, he is authorized to
assure himelf that a suspect has no weapons. He is allowed to slide or manipulate an
object in a suspeds pocket, consistent with a routine frisk, until the officer is able
reasonably to eliminate the possibility that the object is a weapon.

A Terry search canmt purposely be used to discover contraband, but it is permissible to
confiscate contraband if it is spontaneously discovered during a properly executdcerry
search. The proper question, therefore, is not the immediacy and certainty with which an
officer knows an object to be contraband or the amount of manipulation required to
acquire that knowledge, but rather what the officer believes the object is by the time he
concludes that it is not a weapon. Moreover, when determining whether the scope of a
particular Terry search was proper, the areas of focus should be whether the officer had
probable cause to believe an object was contrabarukfore he knew it not to be a weapon
and whether he acquired that knowledge in a manner consistent with a routine frisk.

The 2" and 9" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

Taylor v. Michigan Deyit of Natural Resources502 F.3d 452 (8 Cir.), Septembet4, 2007

A search under the Fourth Amendment is a government intrusion into a reasonable
expectation of privacy. A fireasonable expectation of privacy exists when (1) the
individual has manifested a subjective expectation of privacy in the object diie challenged
search and (2) society is willing to recognize that expectation as reasonable. The second
prong generally addresses two considerations. The first focuses on what a person had an
expectation of privacyin, for example, a home, office, phonbooth or airplane. The second

8


http://caselaw.lp.findlaw.com/data2/circs/6th/066339p.pdf
http://caselaw.lp.findlaw.com/data2/circs/3rd/062581p.pdf

consideration examines what the person wanted to protect his privadyom, for example,
non-family members, nonemployees of a firm, strangers passing by on the street or flying
overhead in airplanes. The purpose and degre# the governments intrusion is relevant to
the second consideration.

A conservation offices daylight, five minute, suspicionlessiproperty (security) checkod of

a temporarily unoccupied residence, consisting of calling out to determine if anyone was
home, checking the doors and windows to ensure they were locked, peering briefly into the
interior through the open curtains of a window, and leaving his business card in the front
door is not a Fourth Amendment search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Nascimento491 F.3d 25 (1Cir.), July 02, 2007

When police arrest a partially clothed individual charged with a crime of violence in his
home, the need tadress him may constitute an exigency justifying the officers in entering
another room in order to obtain needed clothing. When the police neither manipulate nor
use the situation as a pretext to carry out an otherwise impermissible search, the conduct of
the police in deciding to dress the suspect is reasonable. Common sense and practical
considerations must guide judgments about the reasonableness of searches and seizures. A
cabinet eight to ten feet away from an unrestrained suspect can be said to béhm the
suspects immediate control and subject to search incident to arrest.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Bravo489 F.3d 1 (I Cir.), May 29, 2007

The Maritime Drug Law Enforcement Act (MDLEA) allows the United States to enforce
drug laws outside of the United States, and more specifically, exercise jurisdiction over
stateless vessels. Avessel without nationalityd includes a vessel aboard which the master
or person in charge makes a claim of registry and the claimed nation of registry does not
affirmatively and unequivocally assert that the vessel is of its nationality.

The Fourth Amendment prohibits fiunreasonable searches and seizu@svhether or not
the evidence is sought to be used in a criminal trial. A violation of the Amendment i&ully
accomplished at the time of an unreasonable government intrusion. For purposes of this
case, therefore, if there was a violation of the Fourth Amendment, it occurcesolely in
international waters, where the search and seizure took place. However, the Fourth
Amendment does not apply to activities of the United States against aliens in international
waters.

Click HERE for the courds opinion.


http://caselaw.lp.findlaw.com/data2/circs/6th/052732p.pdf
http://laws.lp.findlaw.com/1st/061152.html
http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=05-1144.01A

U.S. v. Orman486 F.3d 11709" Cir.), May 22, 2007

A brief investigatory detention, aTerry stop, while constituting a seizure, is not a violation
of the Fourth Amendment provided that the police officer has reasonable suspicion that
criminal activity may be afoot. In the course of a lawful investigatory stop, a police officer
also may lawfully pat down the detained individual for weapons, &erry frisk, provided
that the officer has reasonable suspicion that the person may be armed and presently
dangerous. However, aerry frisk is not confined to just those situations in which alerry
stop has occurred. ATerry stop and aTerry frisk are two independent actions, each
requiring separate justifications. Terry frisks are authorized in consensual encounters so
long as there is reasonable suspicion that the person is armed and presently dangerous.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. FerrerMontoya, 483 F.3d 565 (8 Cir.), April 19, 2007

The scope of a search is generally defined by its expressed object. An officer may
reasonably interpret a suspeds unqualified consent to search aehicle for drugs to include
consent to search containers within that car which might bear drugs, probe underneath the
vehicle, open compartments that appear to be false, or puncture such compartments in a
minimally intrusive manner. A trained dogés failure to alert may reduce the likelihood that

a particular vehicle contains narcotics, but it has no bearing upon what a typical
reasonable person would have understood by the exchange between the officer and the
suspect in the initial grant of consent to a seah.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Varner481 F.3d 569 (8Cir.), April 04, 2007

Ordinarily, the arrest of a person outside of a residence does nptstify a warrantless entry
into the residence itself. One of the exceptions to this rule, however, is when an officer
accompanies the arrestee into his residence. Even absent an affirmative indication that the
arrestee might have a weapon available or rght attempt to escape, the arresting officer
has authority to maintain custody over the arrestee and to remain literally at the arrestée
elbow at all times. Additionally, it is not iunreasonabl@® under the Fourth Amendment for

a police officer, as a mattr of routine, to monitor the movements of an arrested person, as
his judgment dictates, following the arrest. The officets need to ensure his own safeiyas
well as the integrity of the arresti is compelling. Such surveillance is not an impermissible
invasion of privacy or personal liberty of an individual who has been arrested.

Click HERE for the courds opinion.

*kkkkk

10


http://caselaw.lp.findlaw.com/data2/circs/9th/0610398p.pdf
http://caselaw.lp.findlaw.com/data2/circs/8th/063751p.pdf
http://caselaw.lp.findlaw.com/data2/circs/8th/062862p.pdf

U.S. v. Garciaa74 F.3d 994 (7 Cir.), February 022007

Looking at this issue for the first time, the Court decides:

Placing a GPS (global positioning systemfimemory tracking unito underneath the rear
bumper of a car found in a public place is not a Fourth Amendmeniiseizured because the
device did rot affect the caits driving qualities, did not draw power from the cars engine
or battery, did not take up room that might otherwise have been occupied by passengers or
packages, and did not alter the cais appearance.

Using the device to track the caiin public is not a Fourth Amendmentfisearchd requiring
probable cause and a warrant.

The courts of appeals have divided over the question.

The 5" and 9" Circuits agree, although the §' Circuit approved of but did not expressly
require a showingof reasonable suspicion(cites omitted).

The 1%, 6™, and 10" Circuits call tracking a fisearchd The 1% and 6" Circuits require
probable cause but no warrant.(cites omitted).

Click HERE for the courds opinion.

Click HERE for an article on @S tracking by Senior Legal Instructor Keith Hodges (written
prior to this decision).

*kkkkk

Cassidy v. Chertoff471 F.3d 67 (¥ Cir.), November 29, 2006

It is a igovernmental searcld for purposes of the Fourth Amendment when employees of a
private transportation company search the carryon baggage of randomly selected
passengers and inspect randomly selected vehicles, including their trunks, pursuant to the
company® security policy implemented in order to satisfy the requirements imposed by the
Maritime Transportation Security Act of 2002 and its implementing regulations.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ziegler456 F.3d 1138 (BCir.), August 08, Q06

Social norms suggest that employees are not entitled to privacy in the use of workplace
computers, which belong to their employers and pose significant dangers in terms of
diminished productivity and even employer liability. Thus, in the ordinary case, a
workplace computer simply does not provide the setting for those intimate activities that

11


http://caselaw.lp.findlaw.com/data2/circs/8th/062245p.pdf
http://www.fletc.gov/training/programs/legal-division/downloads-articles-and-faqs/articles/tracking-the-bad-guys-legal-considerations-in-using-gps-july-21-2006.pdf/view
http://caselaw.lp.findlaw.com/data2/circs/2nd/051835p.pdf

the Fourth Amendment is intended to shelter from government interference or
surveillance.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Taylor 458 F.3d 1201 (fACir.), July 28, 2006

The fiKnock and Talko exception to the Fourth Amendmends probable cause and warrant
requirement allows entry upon private land to knock on a tizen& door for legitimate
police purposes unconnected with a search of the premises. Absent express orders from the
person in possession, an officer may walk up the steps and knock on the front door of any
manés castle, with the honest intent of askinguestions of the occupant just as any private
citizen may. Also, an officer may, in good faith, move away from the front door when
seeking to contact the occupants of a residence.

Click HERE for the courds opinion.

*kkkhkk

REP
U.S. v.Crowder,588 F.3d 929 (7 Cir.), Decembef7, 2009

Defendant did not have a reasonable expectation of privacy in the car after he turned it

over to the shipper. Although individuals do not surrender their expectations of privacy in

closed containers when they send them by mail or common carrier, the car in this case can

hardly be considered a closed container. The doors were left unlocked, the driver of the

car carrier was given the keys, and defendant knew that the driver would enter the car and

drive it. No one could have a reasonable expectation of privacy in the contents of a vehicle

under those circumstances. Although there is no evidence that defendant diractl
authorized the driver to search the vehicle, in light of the circumstances described above it

is clear that the driver was authorized to ac
interest.

Hiding the drugs in a secret compartmentinthecarcler | y shows defendant ¢
desire that the drugs not be discovered. But defendant must also show that his expectation

of privacy was objectively reasonable- the simple act of hiding something will not
necessarily trigger Fourth Amendment protectiors.

Click HEREf or t he courtds opinion.

*kkkkk
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U.S. v. Johnson584 F.3d 995 (10Cir.), October 27, 2009

Looking at this issue for the first time, the court decides:

The warrantl ess search of the storage unit did not

rights because he had Aforfeitedo any privacy
by directing his girlfriend to enter imet o t he
and stolen identification.

While some courts have found an expectation of privacy when an individual uses an alias

or a pseudonym, because of the potential harm to innocent third parties, there is a
fundamental difference between merely usinganalie@nd wusi ng anotherds id
What matters is not whether defendant might have some legitimate property interest in the
storage uni-t but whet her defendant 6s I nter es
intended to protect. el We awidl byndteghe i anigamigy

in the storage unit. Therefore, whatever subjective privacy expectations Johnson had in the
storage unit were not expectations that O0soci
reasonabl e. 60

Click HEREf or t he courtos opinion.

*kkkkk

U.S. v. Bucci582 F.3d 108 (LCir.), September 11, 2009

Law enforcement authorities installed a video camera on a utility pole across the street
fromBucci 6 s home and conducted surveillance of
The camera was placed in a fixed location that enabled agents to monitor activity on the
driveway and afforded agents a view of the garage door and inside the garage when the

door was open. The video camera had no remote capabilities that allowed agents to either

change the view or magnification of the camera without being physically at the scene.
There are no fences, gates or shr thatbbstrugg | oc at
the view of the driveway or the garage from the street. Both were plainly visible.

An individual does not have an expectation of privacy in items or places he exposes to the
public. Therefore, the use of the video surveillance did not viate the Fourth Amendment.

Click HEREf or t he courtds opinion.
U.S. v. Monghur,576 F.3d 1008 (9Cir.), August 11, 2009

When made to a law enforcement officer, an unequivaal, contemporaneous, and voluntary
disclosure that a package or container contains contraband waives any reasonable
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expectation of privacy in the contents. The Constitution does not require the formality of a
warrant in such circumstances.

The 7" circuit agrees(cite omitted)

During a jail house telephone call, cognizant that jail personnel might be listening,
Monghur attempted to disguise the subject matter by using ambiguous, generic language to
describe the handgun and its whereaboutdithe thingd was in a closetfiin the greeno It is
relevant that Monghur never explicitly identified the contraband at issue. Nor did
Monghur specifically identify the container itself. Monghur never made a voluntary
disclosure directly to law enforcement. There ws no fidirect and explicitdo waiver of an
expectation of privacy in a container hidden elsewhere. The warrantless search of the
container violated the Fourth Amendment.

Click HERE for the courfs opinion.

*kkkkk

U.S. v. Washington573 F.3d 279 (8 Cir.), July 22, 2009

The landlordé mere authority to evict a person cannot of itself deprive that person of an
objectively reasonable expectation of privacy. A landlor@G unexercised authorityover a
lodging with overdue rent alone does not divest any occupant of a reasonable expectation of
privacy. A tenant®s violation of a lease cannot alone deprive him and his guests of a
legitimate expectation of privacy. An occupant is not a trespasser ifie landlord does not
treat him as such.

Click HERE for the courds opinion.

Sk

U.S. v.Jefferson,566 F.3d 929" Cir.), May 26, 2009

An addressee has both a possessagd a privacy interest in a mailed package.

The postal inspectoés visual inspection of the package did not implicate the Fourth
Amendment because what a person knowingly exposes to the public is not a subject of
Fourth Amendment protection.

Click HERE for the courds opinion.

——

U.S. v. Ward561 F.3d 414 (8Cir.), February 26, 2009

An escapee has no right of privacy in his motel room (or his home) entitling hirto the
protection of the Fourth Amendment against unreasonable searches.
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Recognizing a privacy right in the motel room of an escapee who legally belongs in a cell
would offer judicial encouragement to the act of escape. Rewarding successful escapees by
restoring previously ceded rights would embolden the escape plots that prison
administrators already must work vigilantly to deter. The loss of significant rights is an
incident of imprisonment; the deprivation of privacy is a component of society
punishment. A prisoner cannot by escape rewrite his sentence such that his punishment no
longer includes a loss of Fourth Amendment protected privacy. Allowing an escapee to
invoke the privacy right would be inconsistent with protecting society from a demornsably
dangerous person who is fleeing from law enforcement outside of the structured
environment that the criminal justice system determined was necessary for him. In this
game of hide and seek the sheriff need not count to ten.

The 2" and 8" Circuits agree(cites omitted).

However, in recapturing escaped prisoners, law enforcement may well encounter the
hurdles of the Fourth Amendment rights of third parties.

Click HERE for the courds opinion

*kkkhkk

Editor & Note: This opinion wasamendedby adding discussion and holdingsSee also the
report of this case in théuly issue ofThe Informer(7Informer09) and thd&iSearch Warrait
section of this Digest.

U.S. v. SDI FutureHealth, Inc., 553 F.3d 1246 (9Cir.), January 27, 2009

Looking at this issue for the first time, the Courtides:

A corporate defendant has standing with respect to searches of corporate premises and
seizure of corporate records. An employee of eorporation, whether worker or manager,
does not, simply by virtue of his status as such, acquire Fourth Amendment standing with
respect to company premises. Similarly, to be merely a shareholder of a corporation,
without more, is also not enough.

Except in the case of a small, familyrun business over which an individual exercises daily
management and control, an individual challenging a search of workplace areas beyond his
own internal office must generally show some personal connection to the placsarched
and the materials seized. The strength of such personal connection is determined with
reference to the following factors: (1) whether the item seized is personal property or
otherwise kept in a private place separate from other workelated material; (2) whether
the defendant had custody or immediate control of the item when officers seized it; and (3)
whether the defendant took precautions on his own behalf to secure the place searched or
things seized from any interference without his authorizaon. Absent such a personal
connection or exclusive use, a defendant cannot establish standing for Fourth Amendment
purposes to challenge the search of a workplace beyond his internal office.

Click HERE for the courds opinion
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U.S. v. Molsbarger551 F.3d 809 (BcCir.), January 06, 2009

Justifiable eviction terminates a hotel occupards reasonable expectation of privacy in the
room. When the police arrived and themanager confirmed that he wanted the occupants
evicted, the police justifiably entered the room to assist the manager in expelling the
individuals in an orderly fashion. Any right defendant had to be free of government
intrusion into the room ended when he hotel manager, properly exercising his authority,
decided to evict the unruly guests and asked the police to help him do so.

The 2" and 8" Circuits agree (cites omitted).

Click HERE for the courds opinion

*kkkkk

U.S. v. Hayes551 F.3d 138 (2nd Cir.), December 24, 2008

There is no legitimate expectation of privacy in the front yard of a home clearly within
plain view of the public road and adjoining properties in®far as the presence of the scent
of narcotics in the air is capable of being sniffed by a police narcotics dog.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Harris,526 F.3d 1334 (11 Cir.), May 08, 2008

Passengers in a taxicab can have a reasonable expectation of privacy in the passenger
compartment. The cab driver has the authority to consent to a search of the passenger
compartment.

Editor & Note: The Court didnot define thefipassenger compartmernin which the taxicab
passenger could have a reasonable expectation of privacy. The Court suggests in dicta based on
the Supreme Cou decision in Georgia v. Randolph that a refusal by the passenger who is
presentvould prevail over consent by the driver.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Banks514 F.3d 769 (8Cir.), January 09, 2008

Ordinarily, a warrant is necessary before police may open a closed container because by
concealing the contents from plain view, the possessor creates a reasonable expectation of
privacy. However, like objects that sit out in the open, the contents of some containers are
treated similarly to objects in plain view. Some containers (for example a gun case) by
their very nature cannot support a reasonable expectation of privacy because their contents
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can be inferred from their outward appearance. This exception is limited to those rar
containers that are designed for a single purpose. Because the distinctive configuration of
such containers proclaims their contents, the contents cannot fairly be said to have been
removed from a searching officeés view. Because a gun, possessed bjekn, is always
evidence of a crime, no warrant is necessary to search a bag whose size and shape suggests
it contains a gun.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brown,510 F.3d 57 (1 Cir.), December 07, 2007

A part of the driveway that is freely exposed to public view does not fall within the
curtilage. This is true even where that part of the driveway is somewhat removed from a
public road or street, and its viewing by passersby is only occasional. In order for a part of
a driveway to be considered within the hom& curtilage, public viewing of it must be, at
most, very infrequent. The remoteness of the relevant part of the driveway and steps taken
by the resident to discourage public entry or observation can support a finding that it falls
within the curtilage.

The part of the driveway not visible from the public street, due in part to the 408oot
length of the driveway and vegetation between itrad the street, was not curtilage since
there were no erected barriers, no posted signs, and no other action taken to prevent or
discourage public entry. Although there were also no signs directing visitors to the motor
repair business located in the garag, patrons were allowed onto the property to drop off
and pick up motors.

The 7" and 8" Circuits agree (cites omitted).

The 6" Circuit agrees, using a somewhat different rationalcite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. AmaralEstrada,509 F.3d 820 (7 Cir.), December 05, 2007

A driver who borrows a car with the owner& permission may acquire standing to challenge
the search of the vehicle only if he caestablish that he has a legitimate expectation of
privacy in it or in the area searched.

A person who possesses a car for the purposes of transporting contraband; who expects
while using the car that others will enter the vehicle and take and/or leavéems therein;
who, when asked by federal agents, denies any knowledge of the car and states that he does
not care about the bag in the back seat of the car because it was not his bag and not his car,
has no legitimate expectation of privacy in the car othe bag inside the car.

Click HERE for the courds opinion.
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Taylor v. Michigan Defdt of Natural Resources502 F.3d 452 (8 Cir.), September 14, 2007

A search unde the Fourth Amendment is a government intrusion into a reasonable
expectation of privacy. A fireasonable expectation of privacy exists when (1) the
individual has manifested a subjective expectation of privacy in the object of the challenged
search and R) society is willing to recognize that expectation as reasonable. The second
prong generally addresses two considerations. The first focuses on what a person had an
expectation of privacyin, for example, a home, office, phone booth or airplane. The seabn
consideration examines what the person wanted to protect his privadyom, for example,
non-family members, nonemployees of a firm, strangers passing by on the street or flying
overhead in airplanes. The purpose and degree of the governméntntrusion is relevant to
the second consideration.

A conservation officers daylight, five minute, suspicionlessiproperty (security) checkd of

a temporarily unoccupied residence, consisting of calling out to determine if anyone was
home, checking the doors anavindows to ensure they were locked, peering briefly into the
interior through the open curtains of a window, and leaving his business card in the front
door is not a Fourth Amendment search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brathwaite 458 F.3d 376 (8Cir.), July 31, 2006

Looking at this issue for the first time, the Court decides:

When a person invites a confidential informant into his home, he forfeitdis privacy
interest in those activities that are exposed to the informant. Video recording what
transpires in the informant& presence inside the home does not violate the Fourth
Amendment or Title III.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ziegler456 F.3d 1138 (BCir.), August 08, 2006

Social norms suggest that employees are not entitled to privacy in the use of workplace
computers, which belong to the& employers and pose significant dangers in terms of
diminished productivity and even employer liability. Thus, in the ordinary case, a
workplace computer simply does not provide the setting for those intimate activities that
the Fourth Amendment is interded to shelter from government interference or
surveillance.

Click HERE for the courds opinion.
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U.S. v. Thomas447 F.3d 1191 (8Cir.), May 18, 2006

The driver of a rental car, who is not listed on the rental agreement but who has the
permission of the authorized renter to drive the car, has standing to challenge a search of
the vehicle.

The 8" Circuit agrees (cites omitted).

The 4", 5" and 10" Circuits hold that a driver not listed on the rental agreement lacks
standing to object to a search regardless of consent from an authorized drivecites
omitted).

The 6" Circuit, noting a broad presumption against granting unauthorized drivers
standing to challenge a search, determines whether the defendant had REP based upon all
the surrounding circumstances. The court lists five factorgécite omitted).

Click HERE for the couris opnion.

*kkkkk

U.S. v. Dillard 438 F.3d 675 (BCir.), February 27, 2006

Tenants of apartments and duplexes have a reasonable expectation of privacylatked
common areas. Because a duplex is more akin to a sindgenily home than a large
apartment building, tenants may also have a reasonable expectation of privacy in unlocked
areas such as a basement.

Click HERE for the courds opinion.

*kkkkk

Screen Doors
U.S. v. Walker474 F.3d 1249 (1DCir.), January 31, 2007

Opening the storm door to knock on the inner door, even though the inner door was
partially open, is not a Fourth Amendment intrusion because such action does nowolate
an occupants reasonable expectation of privacy.

When the Deputy knocked on the inner door, again announcing that he was from the
Sheriffés office, defendant respondediYeah, and | got a goddamn gurd This threatening
remark justified the officers in taking prompt action to protect themselves. Although
retreat was an alternative, it was also reasonable for them to take control of the situation
by entering to disarm Mr. Walker, who could otherwise continue to pose a danger to the
officers and othes.

A fprotective sweep is a quick and limited search of premises, incident to an arrest and
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conducted to protect the safety of police officers or others. Absent an arrest warrant or
even probable cause to make an arrest, a protective sweep is not aaribed.

Editor& Note: The court remanded the case to the district court to determine whether the
fiswee® was lawful under the emergency exigency. If so, the evidence found during the
fisweem that justified the eventual arrest was seized undeifitan view doctriné and would
therefore be admissible.

Click HERE for the courds opinion.

*kkkkk

U.S. v. ArellaneOchog 461 F.3d 1142 ®Cir.), August 31, 2006

Opening a screen door to knock Wwen the inner door is closed is not a Fourth Amendment
intrusion. When the inner door is closed, people understand that visitors will need to open
the screen door, and have no expectation to the contrary.

Opening a closed screen door when the inner do is open is a Fourth Amendment
intrusion. Where the solid door is open so that the screen door is all that protects the
privacy of the residents, opening the screen door infringes upon a reasonable and
legitimate expectation of privacy.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Morris 436 F.3d 1045 (8Cir.), January 31, 2006

Opening the locked screen door, although it gave access only to the small space betwbe
screen door and the inner door, was a search for purposes of the Fourth Amendment.

To go ahead and enter, police must have reasonable suspicion that further compliance with
the knock-and-announce requirement would inhibit the effective investigaon of the crime.

Click HERE for the courds opinion.

*kkkkk

Search Warrants

Los Angeles County v. Rettel&#27 S. Ct. 1989, May 21, 2007Supreme Court)

Officers who are searching a house where they believe a suspect might be armed possess
authority to secure the premises before deciding whether to continue with the search. Itis
reasonable for officers to take action to secure the pneises and to ensure their own safety
and the efficiency of the search. The risk of harm to both the police and the occupants is
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minimized if the officers routinely exercise unquestioned command of the situation.

Unknown to the officers, the suspects lthmoved from and sold the house three months
earlier. The occupants were completely innocent of wrongdoing. Clearly, the officers
made an error in the case. Howeverj[tlhe Fourth Amendment allows warrants to issue on
probable cause, a standard well sho of absolute certainty6 Under such standards,
mistakes are inevitable. This does not mean that all mistakes are unreasonable. When
officers execute a valid warrant and act in a reasonable manner to protect themselves from
harm, the Fourth Amendment is not violated.

Click HERE for the Courds opinion.

*kkkhkk

U.S. v. Grubbs126 S. Ct. 1494, March 21, 2006Supreme Court)

AAnticipatory search warrantso are oonstitutionally permissible so long as there is
probable cause at the time the warrant is served.

Click HERE for the courds opinion.

*kkkkk

Bowling v. Retor, 584 F.3d956 (10" Cir.), October26, 2009

To be valid under the Fourth Amendment, the search warrant must meet three
requirements: (1) it must have been issued by a neutral, disinterested magistrate; (2) those
seeking the warrant must have demonstitgd to the magistrate their probable cause to
believe that the evidence sought would aid in a particular apprehension or conviction for a
particular offense; and (3) the warrant must particularly describe the things to be seized,
as well as the place to bsearched.

These requirements are satisfied where officers obtain a warrant, grounded in probable
cause and phrased with sufficient particularity, from a magistrate of the relevant

jurisdiction authorizing them to search a particular location, even if those officers are

acting outside their jurisdiction as defined by state law

The 8" Circuit agrees (cite omitted)

Click HEREf or t he courtdés opinion.

*kkkkk

U.S. v. Fagan577F.3d 10 (i Cir.), August 13, 2009

The Warrant Clause of the Fourth Amendment has been interpreted to permit searches
not only of the premises specified in a warrant but also of structurefappurtenanto to
those premises. Whether a searching officer asonably could conclude that a specific
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structure is appurtenant to the premises specified in a particular search warrant
necessarily demands close attention to the facts incident to the search in question. Factors
include the proximity of the structure to the described premises; the locatias layout and
the contextspecific relationship between the structure and the premises specified in the
warrant; and extrinsic evidence, including evidence discovered during admittedly valid
portions of the search, sugesting that the structure is appurtenant to the premises
specified in the warrant.

In the case at hand, the thirdfloor closet was located on the thirefloor landing, no more
than eight feet from the front door of the apartment; the landing itself was sl and led to
the apartment; the spatial relationship between the closet and the apartment was intimate;
the other residential units in the building were physically removed from both the third
floor and the third -floor landing; and the key found in the dédendanté bedroom opened the
padlock that secured the closet. Thus, evidence found in the flat quite literally opened the
door to the closet. That combination of factors was sufficient to permit an objectively
reasonable officer to conclude that the storag closet was appurtenant to the apartment
and to search the closet under the purview of the warrant.

What counts is whether the searching officer has an objectively reasonable basis for
believing that a particular structure is appurtenant to the premisesspecified in the search
warrant. If he does, he may search that structure under the purview of the warrant; he
need not halt his search to scrutinize lease arrangements, interrogate landlords, or
interview other occupants of the building.

Click HERE for the courds opinion.

*kkkk

Editor & Note: This is an amended opinion adding the discussion and holdings below. See also
the report of this case in the February issuelloé Informer(2Informer09)and theiRERD
section of thidDigest.

U.S. v. SDI Future Health, Inc.568 F.3d 6849™ Cir.), June 01, 2009

In determining whether a warrant is overbroad and lacking particularity, the court must
answer the threshold question of whether the warrant inarporates the affidavit. If it was
incorporated, then the affidavit and the warrant are evaluated as a whole, allowing the
affidavit to ficured any deficiencies in the naked warrant. An affidavit is part of a warrant
only if (1) the warrant expressly incoporates the affidavit by reference and (2) the affidavit
either is attached physically to the warrant or at least accompanies the warrant while
agents execute the search. The goal of tlieure by affidavito rule is to consider those
affidavits that limit the discretion of the officers executing the warrant.

A warrant expressly incorporates an affidavit when it usedisuitable words of referenced
There are no required magic words of incorporation. Suitable words of reference are used
where the warrant explicitly states: iUpon the sworn complaint made before ntigere is
probable cause to believe that the [given] crime[ ] . . . has been committedThere were
suitable words in the instant warrant that pointed to the affidavit explicitly noting fithe
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supporting affidavit(s)o0 as the figrounds for application for issuance of the search
warrant. 0

Even though the affidavit was not physically attached to the warrant (it had been sealed by
the court), by making the affidavit available, the search team ensured tha accompanied
the warrant to satisfy the requirements of incorporation. Nothing more is necessary for the
affidavit to ensure that the discretion of the officers executing the warrant is limited.

A warrant must not only give clear instructions to a seech team, it must also give legal,
that is, not overbroad, instructions. Under the Fourth Amendment, this means that there
must be probable cause to seize the particular things named in the warrant. The search
and seizure of large quantities of materials justified if the material is within the scope of
the probable cause underlying the warrant.

Click HERE for the courds opinion.

*kkkkk

Guzman v. City of Chicag65 F.3d 397" Cir.), May 13, 2009

Officers served a warrant to search what was described as a singlmily residence.
Although the officers thought the building looked like a singléfamily house, they should
have known pretty quickly that their belief was migaken. Learning that the front of the
building housed a real estate office, that they could not get to the rest of the house from
that office, that they had to go outside to access the secefhaor apartment, and that there
was a separate door for the fist-floor apartment should have informed them that this was
not a singlefamily residence. So informed, they should have called off the search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Oterop63 F.3d 1127 (ﬁf)Cir.), April 28, 2009

The modern development of the personal computer and its ability to store and intermingle
a huge array of onés personal papers in a single place increases law enforcenirdbility
to conduct a wideranging search into a persois private affairs, and accordingly makes the
Fourth Amendment particularity requirement that much more important. A warrant
authorizing a search offiany and all information and/or datad stored on a computer is tle
sort of wide-ranging search that fails to satisfy the particularity requirement. Warrants
for computer searches mustaffirmatively limit the search to evidence of specific federal
crimes or specific types of material.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Kattaria553 F.3d 1171 (8Cir.), January 30, 2009

This opinion vacates and reverses the opinion at 503 F.3d 703, October 05, 2007, and
briefed below.

The Court declined to address the issue of whether a warrant to use a thermal imaging
device to detect excess heat emanating from a home may be issued on reasonable suspicion.
The Court affirmed the District Court & denial of the motion to suppress anthe panels
earlier ruling affirming that decision by determining that the facts used to support the
thermal imaging warrant amounted to traditional probable cause.

Click HERE for the courfs opinion.

*kkkkk

U.S. v. Paull 551 F.3d 516 (8 Cir.), January 09, 2009

A search warrant affidavit must allege facts so closely related to the time of the issue of the
warrant as to justify a finding of probable cause at that time. The expiration of probable
cause is determined by the circumstances of each case and depends on the inherent nature
of the crime. Because the crime is generally carried out in the secrecy of the home and over
a long period, the same time limitations that bve been applied to more fleeting crimes do
not control the staleness inquiry for child pornography. The affidavit contained evidence
that defendant had visited or subscribed to multiple websites containing child pornography
over a twoyear period and an expert description of the barter economy in child
pornography. This made it likely that defendant was involved in an exchange of images
and, therefore, likely to have a large cache of such images in order to facilitate that
participation. Such information supports the conclusion that he has likely downloaded,
kept, and otherwise possessed the material.

The 29 5", and 9" Circuits agree (cites omitted)

Click HERE for the courds opinion.

U.S. v. Williams 548 F.3d 311 (4 Cir.), December 03, 2008

Warrants to search a suspeds residence are valid when based on (1) evidence of the
suspects involvement in drug trafficking combined with (2) the reasonable suspicion
(whether explicitly articulated by the applying officer or implicitly arrived at by the

magistrate judge) that drug traffickers store drug-related evidence in their homes.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Jennings544 F.3d 815 (7 Cir.), September 15, 2008

Officers executing a search warrant have categorical authority to detain any occupant of
the subject premises during the searchMuehler v. Mena, 544 US. 93, 98 (2005)Michigan

v. Summers 452 U.S. 692 (1981). This authority exists in part because the probable cause
underlying a warrant to search a premises gives police reason to suspect that its occupants
are involved in criminal activity, and also kecause the officers have a legitimate interest in
minimizing the risk of violence that may erupt when an occupant realizes that a search is
underway.

The rule of Summersalso permits police to detain people who approach a premises where a
search is in pogress. Jenningé intrusion into the apartment parking lot within the
security perimeter of officers preparing to serve a search warrant permitted his detention.
The crack cocaine was in plain view in his vehicle and is therefore admissible evidence.

The 3% and 6" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mikos 539 F.3d 706 (7 Cir.), August 25, 2008

A fisneak and peek warrant, pursuant to 18 U.S.C. 83103a permits inspection but not
seizure. Lack of seizure explains théipeekd part of the name; the fisneald part comes
from the fact that agents need not notify the owner until later. Such warrants are designed
to permit an invesigation without tipping off the suspect. Even assuming that the removal
of a large cache of firearms and ammunition from a storage unit and spreading them on
the ground just outside to inventory and photograph is afiseizured unauthorized by the
warrant, use of the exclusionary rule would be unwarranted. First, it did not cause Mikos
any distinct injury; second, a seizure was inevitable once the agents saw the arsenal. A
premature seizure does not lead to exclusion of evidence when an immediately requéste
warrant, authorizing everything that occurred, was certain to issue.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Giberson527 F.3d 882 (9 Cir.), May 30, 2008

Even when the search warrant does not specifically authorize it, the search of a computer
does not exceed the scope of the warrant when there is ample evidence that the documents
authorized in the warrant could be found on the computer.

Computers are able to storemassive quantities of intangible, digitally stored information,
distinguishing them from ordinary storage containers. But neither the quantity of
information, nor the form in which it is stored, is legally relevant in the Fourth
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Amendment context. There $ no reason why officers should be permitted to search a room
full of filing cabinets or even a persois library for documents listed in a warrant but
should not be able to search a computer.

Click HERE for the courds opinion.

*kkkkk

U.S. v. MoralesAldahondo,524 F.3d 115 ¢LCir.), April 24, 2008

When evaluating a claim that information in a search warrant affidavit was stale, the
timeliness of information is not measued simply by counting the number of days that have
elapsed. Instead, the nature of the information, the nature and characteristics of the
suspected criminal activity, and the likely endurance of the information is considered.

Three year old information is not stale when supported by the testimony of an agent, based
on his experience and training, that people who download child pornography value their
collections to such an extent that they keep the images for a period of time, usually years
and that a person who uses a computer to access child pornography is likely to use his
computer both to augment and to store the collected images. History teaches that
collectors prefer not to dispose of their dross, typically retaining obscene materials for
years.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Tejada524 F.3d 809 (7 Cir.), April 10, 2008

When a warrant would certainly, and not merely probably, have been issued had it been
applied for, evidence seized without a warrant is admissible under the inevitable discovery
doctrine.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Rogers521 F.3d 5 (% Cir.), March 25, 2008

The term fiphotosd certainly includes fideveloped print photographsd Given the current
state of technology, the termfphotosd also reasonably includes images captured on
videotapes or by a digital camera. It is reasonable to belie that a videotape could contain
fiphotosO0 Search of a videotape forfiphotos is within the scope authorized by the
warrant.

Click HERE for the courds opinion.
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U.S. v. LaFortune520 F.3d 50 (i Cir.), March 18, 2008

The best practice is for an applicant seeking a warrant based on images of alleged child
pornography to append the images or provide a sufficiently specific description of the
images to enable the magistrate judge tdetermine independently whether they probably
depict real children.

Neither expert testimony nor fiinformed lay opiniono is required to support a judges
search warrant probable cause determination that the alleged child pornography involves
real children rather than virtual children.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Cazare®livas,515 F.3d 726 (7 Cir.), January 29, 2008

Failure by the agent, Assistant U.S. Attorng, and Magistrate Judge to follow the
procedures for obtaining a telephonic search warrant as set out in FRCrP 41 means that
the warrantless search, even though verbally approved by the judge, violated the Fourth
Amendment. (This was the only time within he last 15 years, if not longer, that a
telephonic warrant had been requested in the Western District of Wisconsin).

The exclusionary rule is used for only a subset of constitutional errors. Permitting people
to get away with crime is too high a prie to pay for errors that either do not play any
causal role in the seizure (the inevitableliscovery situation) or stem from negligence rather
than disdain for constitutional requirements (the good faith reliancesituation). Had the
magistrate judge written out and signed a warrant after hanging up the phone, everything
would have proceeded exactly as it did. The agents would have conducted the same search
and found the same evidence (the inevitablgiscovery situation).

Violations of federal rules alore do not justify the exclusion of evidence that has been seized
on the basis of probable cause, and with advance judicial approval.

The 10" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mousli,511 F.3d 7 (ih Cir.), December 13, 2007

The Fourth Amendment warrant particularity requirement obligates the police to specify
the precise unit of a multiunit dwelling that is the subject of the search.The general rule
is that a warrant that authorizes the search of an undisclosed muttinit dwelling is invalid.

There are exceptions to this rule.

The police can validly search a multunit dwelling even if the search warrant was only for
a singleunit dwelling, provided the police reasonably believed that the dwelling contained
27
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only one unit. Search warrants and affidavits should be considered in a common sense
manner, and hyper technical readings should be avoided.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Kattaria503 F.3d 703 (8Cir.), October 05, 2007
See Vacation and Reversal Above

Looking at this issue for the first time, the Court decides:

The same Fourth Amendnent reasonable suspicion standard that applies tdlerry
investigative stops applies to the issuance of a purely investigative warrant to conduct a
limited thermal imaging search from well outside the home. The traditional requirement of
probable cause isrelaxed by the wellestablished Fourth Amendment principle that the
police may reasonably make a brief and minimally intrusive investigative stop if they have
reasonable suspicion that criminal activity may be afoot. Factors justifying application of
this standard, rather than probable cause, arefithe importance of the governmental
interest at stake, the minimal intrusion of a brief stop, and the absence of practical
alternatives0 The fipractical alternativeso factor provides good reason to shift the anakis
when the issue is the quantum of evidence required to obtain a warrargolely for the
purpose of conducting investigative thermal imaginghermal imaging information provides
important corroboration that criminal activity is likely being conducted in a home before
the homeowner is subjected to a full physical seardhthe same probable cause is required
to obtain both kinds of warrants, law enforcement will have little incentive to incur the
expense of a minimally intrusive thermal imaging search Here conducting a highly
intrusive physical search.

The 9" Circuit disagrees and requires probable cause for a thermal imaging warranfcite
omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Williams 477 F.3d 554 (8Cir.), February 13, 2007

An affidavit is not robbed of its probative effect by its failure to mention that the informant
fiwas a paid informant who avoided prosecution by virtue of her testim n y & In fact, a
properly developed paybased incentive system with appropriate consequences for invalid
information may even bolster reliability. Omitting the details and existence of the

bargaining agreement between the informant and the government st misleading.

Probable cause is not defeated by a failure to inform the magistrate judge of an
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informant G criminal history if the informant & information is at least partly corroborated
or reliability is established through some other means such astrack record.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Wiley475 F.3d 908 (7 Cir.), February 06, 2007

When an affidavit is based on informant tips, the probake cause inquiry is based on the
totality of the circumstances.Seelllinois v. Gates, 462 U.S. 213 (1983). These four factors
are particularly relevant as a part of this inquiry: (1) the extent to which the police have
corroborated the informantés statemats; (2) the degree to which the informant has
acquired knowledge of the events through firsthand observation; (3) the amount of detalil
provided; and (4) the interval between the date of the events and police offiéerapplication
for the search warrant.

Probable cause does not require direct evidence linking a crime to a particular place.
Issuing judges are entitled to draw reasonable inferences about where evidence is likely to
be found given the nature of the evidence and the type of offense. In thase of drug
dealers, evidence is often found at their residences. However, there is no categorical rule
that would, in every case, uphold a finding of probable cause to search a particular location
simply because a suspected drug trafficker resides there.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brakeman475 F.3d 1206 (10Cir.), February 06, 2007

An officeré personal knowledge cannot be theolemeans of deternmning what property is

to be searched but it can supplement a technically inaccurate description in a search
warrant to cure any ambiguity and satisfy the Fourth Amendmengs particularity
requirement.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hector474 F.3d 1150 (®Cir.), January 25, 2007

Overruling its prior decisions, the court decides:

The purpose (under F.R.Cr.P. 41(d)) of handing the occupant the warrdnlike that of the
fiknock and announce® rule, is to head off breaches of the peace by dispelling any suspicion
that the search is illegitimate.
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Failure to serve a copy of the warrant, even if a violation of the Fourth Amendment, does
not trigger the exclusionary rule. Given that a valid search warrant entitles the officers to
retrieve evidence in the residence, resort to the massive remedy of suppressing evidence of
guilt is unjustified.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Jones471 F.3d 868 (BCir.), December 20, 2006

Federal Rule of Criminal Procedure 41 (and 18 U.S.C. § 3109) applies when a warrant is
sought by a federal law enforcement officer or whenhe search isfifederal in character.o
Searches may bdifederal in charactero if there is significant federal involvement in the
search. Federal involvement is determined by considering factors such as the existence of
an extensive joint statefederal investigation involving the defendant, a joint statefederal
application for or execution of the search warrant, and whether federal agents used state
officers and more flexible state procedures as a means of avoiding the strictures of Rule 41.
Federal Specid Agents, as well as Deputy U.S. Marshals, permanently detailed to the
Career Criminal Unit of the Kansas City, Missouri Police Department iKCPDO0), acting at

all times under the command and supervision of the KCPD, were participating aSstate
officerso in the execution of a state search warrant. There was no expectation of federal
prosecution. Therefore, Rule 41, requiring application for a search warrant to a Federal
Magistrate Judge, did not apply.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Pope467 F.3d 912 (B Cir.), October 17, 2006

This opinion vacates and reverses the opinion a452 F.3d 338 June 6, 2006, and briefed
below.

In the earlier decision, thecourt refused to apply thefigood faitho exception, holding that
an officer subjective motive to search does matter, and that when applying for a search
warrant, the stated purpose of the warrant must match the officeds actual motivation for
the search. The court now holds that even though the facts in the affidavit supporting the
warrant were stale, good faith reliance on the issued warrant makes the evidence
admissible.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Hurwitz,459 F.3d 463 (4 Cir.), August 22, 2006
A supporting affidavit or document may be read together with (and considered part of) a
search warrant that otherwise lacks sufficient particularity. It is sufficient either for the

warrant to incorporate the supporting document by reference orfor the supporting
document to be attached to the warrant itself.

The 6" Circuit agrees(cite omitted)

The 1%, 39, 8" 9" 10" and D.C. Circuits require that the warrant both reference the
document andthat the document accompany the warran(cites omitted)

Click HERE for the courds opinion.
U.S. v. Pope452 F3d 338 (§' Cir.), June 06, 2006
See Reversal and Vacation Above

An officer& subjective motive to search does matter. When applying for a search warrant,
the stated purpose of the warrant must match the officés actual motivation for the search.

Click HERE for the courds opinion.

See als@Brigham City v. Stuart, 126 S. Ct. 1943 (2006Brigham Cityat QR-7-3

*kkkkk

U.S. v. Rizzi434 F.3d 669 (4 Cir.), January 09, 2006

Search warrants for controlled substances are governed exclusively by 21 U.S.C. § 879, and
may be executed at anyime of day or night without any showing or finding by the judge
that a nighttime execution is necessary.

Click HERE for the courds opinion.

*kkkkk

Armstrong v. City of Mévindale, 432 F.3d 695 (8 Cir. 2006)

The Fourth Amendment requires probable cause to believe thdtuits, instrumentalities, or
evidence of a crimavill be found at the place to be searched. Search warrants for items
that lack any criminal link are unconstitutional.

Click HERE for the courds opinion.

*kkkkk
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Knock and Announce
Hudson v. Michigan 126 S. Ct. 2159, June 15, 200&upreme Court)

Violation of the Fourth Amendment fiknock and announce® rule, without more, will not
result in suppression of evidence at trial.

Click HERE for the courfs opinion.

*kkkkk

U.S. v. Carvajal 502 F.3d 54 (¥ Cir.), September 05, 2007

In Hudson v. Michigan, 126 S. Ct. 2159 (2006), the Supreme Court held that although a
police officers failure to abide by the knockand-announce rule may violatean individual &
right to be free from unreasonable searches under the Fourth Amendment, the
exclusionary rule does not apply to evidence discovered in the ensuing search with a
warrant. Hudson involved state law enforcement officers whose actions were \gwned
solely by the Fourth Amendment and not by 18 U.S.C. § 3109. Because the Fourth
Amendment knock-and-announce principle and § 3109 share the same common law roots,
overlap in scope, and protect the same interests, the results in terms of the exausiry
rule application are necessarily similar.

A technical violation by federal officers of the knockand-announce rule under either the
Fourth Amendment or § 3109 cannot form the basis for suppression of evidence.

The facts underlying an allegedviolation of 8 3109 may form the basis for attacking the
propriety of the search as a violation of the Fourth Amendment outside of just the knock
and announce context. If such is the case, a cause of action for damages may lie against the
federal officer under Bivens

The 5" and D.C. Circuits agree(cites omitted)

Click HERE for the courds opinion.

——

U.S. v. Pelletier469 F.3d 194 (LCir.), November 28, 2006

The Supreme Courts decision inHudson v. Michigan, 126 S. Ct. 2159 (2006) that a
violation of the fiknock and announce rule in the course of executing a search warrant

does not automatically trigger the Exclusionary Rule applies as well in the context ah
arrest warrant.

Click HERE for the courds opinion.

*kkkkk
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Consent

Georgia v. Randolph126 S. Ct. 1515, March 22, 20065upreme Court)

A warrantless sarch of a shared dwelling pursuant to consent granted by one tenant over
the express refusal by a physically present eienant is unreasonable under the Fourth
Amendment. Anything found during the search will be suppressed as to the person
refusing to grant consent to search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. McMullin, 576 F.3d 810 (8Cir.), August 17, 2009

Consent to enter to search fora fugitive does not authorize reentry after the fugitive is
found and taken into custody outside the house, even though there was no withdrawal of
the original consent. The Marshals had already completed their task of arresting the
fugitive in the backyard. There was no necessity or legal basis for them to #enter the
house.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Purcell 526 F.3d 953 (B Cir.), May 29, 2008

The discovery of meris clothing in a bag that a female claimed to own erases for future
bags the apparent authority that justified the officer®warrantless search of the first bag,
thereby making a subsequent search illegal. The discovery of mi#@nclothing evscerated
any apparent authority, but the officers could have reestablished apparent authority by
asking the supposed bag owner to verify her control over the other bags to be searched.

Click HERE for the courds opinion.

*kkkkk

Eidson v. Owens515 F.3d 1139 (10Cir.), February 13, 2008

A suspects consent to search may be tainted by a threat of detention that essentially
amounts to an arrest if consent is refused. A tlaat to hold the suspects apparently at the
end of their drivewayd for as long as three days while a warrant was obtained suggests a
detention amounting to arrest. However, such coercion is minimal when, based on a
confession and other information, probablecause for arrest exists.

The 9" Circuit agrees (cite omitted).

Tricking or deceiving a suspect into granting consent can be improperly coercive. Telling
33


http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=000&invol=04-1067
http://caselaw.lp.findlaw.com/data2/circs/8th/083477p.pdf
http://caselaw.lp.findlaw.com/data2/circs/6th/075517p.pdf

the suspects that if they insisted on a search warranithe judge would go harder on you in
court and you would be considered uncooperative,is coercive, as it indicates that there are
punitive ramifications to the exercise of the constitutional right to refuse.

The 3% and 6" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkhkk

U.S. v. McKerrell, 491 F.3d 1221 (10Cir.), July 05, 2007

Barricading oneself in onés home to avoid arrest on a warrant is not the functional
equivalent of an epress refusal of consent to search the home. Evidence that the police
removed the potentially objecting tenant from the scene to avoid his or her objection may
render a subsequent consent search unconstitutional. The bare fact of the arrest and
transport to the police station does not support a conclusion that police removed the
arrestee to mute a potential objection to a search. A e@enant& consent to search a shared
residence is valid as against the absent, nonconsenting tenant.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Andrus483 F.3d 71110" Cir.), April 25, 2007

The location of the computer within the house and other indicia of household membérs
access to the computeare important in assessing a third partys apparent authority to
consent to the search of a home computer. Third party apparent authority to consent has
generally been upheld when the computer is located in a common area of the home that is
accessible toother family members under circumstances indicating the other family
members were not excluded from using the computer.

Another critical issue is whether law enforcement knows or should reasonably suspect
because of surrounding circumstances that theomputer is password protected.

If the circumstances reasonably indicate mutual use of or control over the computer,
officers are under no obligation to ask clarifying questions about password protection even
if the burden would be minimal. Officers ae not obligated to ask questions unless the
circumstances are ambiguous.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. FerrerMontoya, 483 F.3d 565 (8 Cir.), April 19, 2007

The sope of a search is generally defined by its expressed object. An officer may
reasonably interpret a suspeds unqualified consent to search a vehicle for drugs to include
consent to search containers within that car which might bear drugs, probe underndathe
vehicle, open compartments that appear to be false, or puncture such compartments in a
minimally intrusive manner. A trained dogés failure to alert may reduce the likelihood that

a particular vehicle contains narcotics, but it has no bearing upon whaa typical
reasonable person would have understood by the exchange between the officer and the
suspect in the initial grant of consent to a search.

Click HERE for the courds opiron.

*kkkkk

U.S. v. Renkend74 F.3d 984 (7 Cir.), January 31, 2007

Consent to search can be voluntary even when given while a defendant is in custody
without having receivedMiranda warnings. Custody alone has never been enough in itself
to demonstrate a coerced confession or consent to search. Undibrited States v. Patane
124 S. Ct. 2620, 2629 (2004), the failure to giwiranda warnings does not require the
exclusion of real evidence collected after a defendant gives a voluntary consemtstearch.
Instead, thefitotality of the circumstance® analysis applies.

Click HERE for the courds opinion.

*kkkkk

U.S. v. HerreraGonzalez 474 F.3d 1105 {8Cir.), Januar®6, 2007

A traffic stop is reasonable under the Fourth Amendment if it is supported by either
probable cause or an articulable and reasonable suspicion that a traffic violation has
occurred. Even if the officer was mistaken in concluding that a trafft violation occurred,
the stop does not violate the Fourth Amendment if the mistake was afobjectively
reasonabl® one.

Even if a traffic stop is determined to be invalid, subsequent voluntary consent to a search
may purge the taint of the illegal stopf it was given in circumstances that render it an

independent, lawful cause of the officds discovery. To determine whether sufficient
attenuation between the unlawful stop and the consent exists, consider the following
factors: (1) the amount of time between the illegal stop and the consent; (2) the presence of
intervening circumstances; and (3) the purpose and flagrancy of the official misconduct.

Click HERE for the couris qoinion.

*kkkkk
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U.S. v. Guerrero472 F.3d 784 (1B Cir.), January 02, 2007

If officers merely examine an individuabs driverd license, a detention has not taken place.
When officers retain a driver&s license in the course of questioning, that dividual, as a
general rule, will not reasonably feel free to terminate the encounter. Handing back
defendant® papers, thanking them for their time, and beginning to walk away are
generally sufficient to terminate the detention. Returning a driveés doamentation may
not end the detention if there is evidence of a coercive show of authority, such as the
presence of more than one officer, the display of a weapon, physical touching by the officer,
or his use of a commanding tone of voice indicating that agpliance might be compelled.

A defendantts consent must be clear, but it need not be verbal. Consent may instead be
granted through gestures or other indications of acquiescence, so long as they are
sufficiently comprehensible to a reasonable officerNon-verbal consent may validly follow

a verbal refusal.

Click HERE for the courds opinion.

*kkkkk

Third Party Consent

Georgia v. Randolph126 S. Ct1515, March 22, 2006(Supreme Court)

A warrantless search of a shared dwelling pursuant to consent granted by one tenant over
the express refusal by a physically present ei@nant is unreasonable under the Fourth
Amendment. Anything found during the search will be suppressed as to the person
refusing to grant consent to search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brewer588 F.3d 11658th Cir.), December 17, 2009

A warrantless entry and search by law enforcement officers does not violate the Fourth
Amendment if the officers have obtained the consent of a third party who possesses
common authority over the premises. However, a physily presentccoccupant 6 s
refusal to permit entry renders the warrantless search unreasonable and invalid as to him.

I n the absence of such a refusal, a third
no evidence that the police haveemoved the potentially objecting tenant from the entrance
for the sake of avoiding a possible objection.

The officers were tasked with serving the valid ex parte order. Defendant was removed

pursuant to a valid ex parte order of protection and in furtherance of these concerns, not
for the sake of avoiding a possible objection to the search
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SeeGeorgia v. Randolph 547 U.S. 103 (2006).

Click HEREf or t he courtos opinion.

*kkkk *

U.S. v. Lopez547 F.3d 397 (¥ Cir.), November 13, 2008

The voluntary consent of a ceenant is valid absent the affirmative objection by the
defendant who is present. Law enforcement has no duty to ask the defendant whether he
consents to the s@rch, no matter how easy or convenient it might be to do so. Rather, the
onus is on the defendant to object to the search.

Click HERE for the courds opinion.

*kkkkk

U.S. v.Henderson 536 F.3d 776 (7 Cir.), August 06, 2008

Georgia v. Randolph 547 U.S. 103 (2006)eft the bulk of third -party consent law in place.
Its holding applies only when the defendant is both present and objects to the search of his
home. Althoughdefendant was initially at home and objected to the presence of the police
when they arrived, his objection lost its force when he waglidly arrestedand taken to jail

for domestic battery. At that point the cotenant was free to consent to a search
notwithstanding defendantGs prior objection. Randolph does notpermanently disable a ce
tenantés shared authority to consent to an evidentiary search of the home. The-tamantés
subsequent consent, freely given when defendant was no longer present andeabpg,
rendered the warrantless search of their home reasonable and valid as to him.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Groves530 F.3d 506 (7 Cir.), June 27, 2008

Even though appellant had repeatedly refused consent to search his home a few weeks
earlier, consent from a ceoccupant obtained after the appellant had left for work was
lawful because the appellant was not physically present and objecting and because the

police had no active role in procuring his absence.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Hudspeth518 F.3d 954 (8Cir.), March 11, 2008

This opinion vacates ad reverses the opinion at 459 F.3d 922, August 25, 2006, and briefed
below.

The Supreme Court decided inGeorgia v. Randolph 547 U.S. 103 (2006), thafia
warrantless search of a shared dwelling for evidence over tlexpress refusal of consent by a
physically present residerdannot be justified as reasonable as to him on the basis of consent
given to the police by another residenb (emphasis added). That rule is limited to those
situations in which the refusing party is present at the scene. A priaefusal of a cotenant
who is not present does not trump the consent of a cotenant at the scene. Police do not have
to tell the consenting party that the other cotenant has refused.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Murphy,516 F.3d 1117 (8Cir.), February 20, 2008

Consent to search given by a ctenant is ineffective (as to the objector) when one tenant
has already refused consent, even if the objecting tenant iotphysically present at the
scene because he has been arrested and taken away. If the police cannot prevent-a co
tenant from objecting to a search through arrest, surely they cannot arrest a eenant and
then seek to ignore an objection he has alreadyade. Once a cdenant has registered his
objection, his refusal to grant consent remains effective (as to him) barring some objective
manifestation that he has changed his position and no longer objects.

When an objection has been made by either tenaptior to the officerséentry, the search is
not valid as to the objector and no evidence seized may be used against him.

Click HERE for the courds opinion.

*kkkkk

Moore v. Ardreno,505 F.3d 2032 Cir.), October 22, 2007

A third party has authority to consent to a search of a home when that person(1) has access
to the area searched and (2) has either (a) common authority over the area, (b) a
substantial interest in the aea, or (c) permission to gain access to the area. A third party
who has been told not to enter a room, who has been prevented from entry by padlocks,
who has gained entry only by cutting the locks with bolt cutters, and who has made these
facts known to the officers, has neither actual nor apparent authority to grant consent.
Such entry violates the Fourth Amendment.

Because the court has never adequately defined the meaning Bhccese or how
fisubstantialo an interest must be over an area to vest a itld party with authority to
consent, the law governing the authority of a third party to consent to the search of an area
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under the predominant control of another is unsettled. Therefore, the officers are entitled
to qualified immunity.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Wilburn 473 F.3d 742 {7Cir.), January 11, 2007

Police may not remove a potentially objecting tenant in order to avoid a refusal when
obtaining valid consent to search the apartment from a ctenant. Absent other, additional
evidence, legitimately arresting the defendant and placing him in the patrol vehicle is not
purposefully removing him to avoid a refusal.

Click HERE for the courds opinion.

*kkkkk

U.S. v. DiModica468 F.3d 495 (7 Cir.), November 16, 2006

U.S. v. Parker469 F.3d 1074 (7Cir.), December 01, 2006

Police are not required to ask forconsent to search from all tenants who are present.
Search pursuant to the valid consent of one tenant is reasonable when atepant is
present, but is not asked, and does not object. Police may not remove a@oant from the
house for the sake of avaiing a possible objection to the subsequent search.

Click HERE for the couris DiModica opinion.

Click HERE for the courds Parker opinion.

*kkkkk

U.S. v. Hudspeth459 F.3d 922 (8Cir.), August 25, 2006

See Vacation and Reversal Above

The consent of one who possesses common authority over the premises or effects is valid
against the absent persn who does not expressly refuse consent. The consent of one does
not overcome the express refusal by another who is physically present. The consent of one
also does not overcome the express refusal by another who is not physically present. When

one ceoccupant expressly denies consent to search, police must get a warrant.

Click HERE for the courds opinion.

*kkkkk

39


http://caselaw.lp.findlaw.com/data2/circs/2nd/063623p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/054073p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/054164p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/053330p.pdf
http://caselaw.lp.findlaw.com/data2/circs/8th/053316p.pdf

Consent Once Removed
Pearson v. Callahan129 S. Ct. 808, January 21, 20GSupreme Court)

It was highly anticipated that the Court would rule on the issue oficonsent once removeg.
However, the Court made no ruling onficonsent once removea.

The ficonsent once remo&do doctrine applies when anundercover officerenters a house by
invitation, establishes probable cause to arrest or search and then immediately summons
other officers for assistance. The theory is that once someone consents to the government
(undercover officer) coming in, then entry by the backup officers is no greater intrusion
and is covered by the initial consent in for a penny, in for a pound. Four circuitsi the 6",

7", 9" and 10" i have adopted the doctrine. The ® and 7" Circuits have extended the
doctrine to apply to situations in whichan informant, not an undercover officer, is invited

in. The 9" and 10" Circuits limit it to undercover officers.

Instead of ruling on ficonsent once removed, the Court found that the officers were
entitled to qualified immunity based on the law of the four circuits. The focus of the
Courtd opinion deals with how lower courts should analyze cases to determine qualified
immunity. Basically, courts are no longer required to first find that a Constituional
violation has occurred before considering whether the law was clearly established.

Click HERE for the courds opinion.

*kkkkk

Callahan v. Millard County,494 F.3d 891 (10Cir.), duly 16, 2007

The ficonsentonceremoved doctrine applies when anundercover officerenters a house at
the express invitation of someone with authority to consent, establishes probable cause to
arrest or search, and then immediately summons other officerfor assistance. There is no
constitutional distinction between an entry or search by an individual police officer and an
entry or search by several police officers.

The 6", 7", and 9" Circuits agree (cites omitted)

The ficonsentonceremovedd doctrine does not apply when an informant is invited into a
house who then in turn invites the police. In this context, the person with authority to

consent never consented to the entry of police into the house.

The 6" and 7" Circuits disagree and hae broadened the doctrine to grant informants the
same capabilities as undercover officer&ites omitted)

Click HERE for the courds opinion.

*kkkkk
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Computers and Electronic Devices

Editor & Note: The Ninth Circuit recently (November 4, 2009) enteredoaater asking the
parties in this case to brief the questiombiether the case should be reheard by the full en banc
court (comprised ofall active judlges as opposed to the 11 ordinagbBlected randomly for
standard en banc review).

U.S. v. Comprehensive Drug Testinigc., 579 F.3d 989" Cir.), August26, 2009

When the government wishes to obtain a warrant to examine a computer hard drive or
electronic storage medium in searching for certain incriminating files, or when a search for
evidence could result in the seizure of a computer, magistrate judges must be vigilant in
observing the guidance we have set out throughout our opinion, which care summed up
as follows:

1. Magistrates should insist that the government waive reliance upon the plain view
doctrine in digital evidence cases.

2. Segregation and redaction must be either done by specialized personnel or an
independent third party. If the segregation is to be done by government computer
personnel, it must agree in the warrant application that the computer personnel will not
disclose to the investigators any information other than that which is the target of the
warrant.

3. Warrants and subpoenas must disclose the actual risks of destruction of information as
well as prior efforts to seize that information in other judicial fora.

4. The governments search protocol must be designed to uncover only the information for
which it has probable cause, and only that information may be examined by the case
agents.

5. The government must destroy or, if the recipient may lawfully possess it, return nen
responsive data, keeping the issuing magistrate informed about when it has done so and
what it has kept.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Stults575 F.3d 834 (8Cir.), August 14, 2009

There is no reasonable expectation of privacy in files on a persal computer where peer
to-peer software such as LimeWire is installed and used to make files accessible to others
for file sharing. Although as a general matter an individual has an objectively reasonable
expectation of privacy in his personal computerthis expectation cannot survive a decision
to install and use filesharing software, thereby opening his computer to anyone else,
including law enforcement, with the same freely available program.
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The 9" and 10" circuits agree(cites omitted)

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Payton573 F.3d 859 (8 Cir.), July 21, 2009

Computers are capable of storing immense amounts of information and often contain a
great deal of private information. Searches of computers therefore often involve a degree
of intrusiveness much greater in quantity, if not different in kind, from searches of other
containers. Such considerations commonly support the need specifically to aotize the
search of computers in a search warrant.

The drug search warrant did not authorize the search for or search of computers, but did
explicitly authorize a search to find and seize, among other thingisales ledgers showing
narcotics transactionssuch as pay/owe sheetsand fifinancial records of the person(s) in
control of the premiseso These provisions did not authorize the officers to look for such
records on defendanis computer.

Where there is no evidence that the documents in the warrant atd be found on the
computer, a search of the computer not expressly authorized by a warrant is not a
reasonable search.

Editor & Note: SeeUnited States v. GiberspB27 F.3d 882 (BCir. 2008),under this heading

Click HERE for the courds opinion.

*kkkk *

U.S. v. Oterop63 F.3d 1127 (ﬁf)Cir.), April 28, 2009

The modern development of the personal computer and its ability to store and intermingle
a huge array of onés personal papers in a single place increases law enforceménability
to conduct a wideranging search into a persofs private affairs, and accordingly makes the
Fourth Amendment particularity requirement that much more important. A warrant
authorizing a sarch of fiany and all information and/or datad stored on a computer is the
sort of wide-ranging search that fails to satisfy the particularity requirement. Warrants
for computer searches mustaffirmatively limit the search to evidence of specific federal
crimes or specific types of material.

Click HERE for the courds opinion.

*kkkkk
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U.S. v.Mitchell, 565 F.3d 134711" Cir.), April 22, 2009

A seizure of a computer basean probable cause is unconstitutional if the police act with
unreasonable delay in securing a warrant.

Computers are relied upon heavily for personal and business use. Individuals may store
personal letters, emails, financial information, passwords, amily photos, and countless
other items of a personal nature in electronic form on their computer hard drives. Thus,
the detention of the hard drive for over three weeks (21 days) before a warrant was sought
constitutes a significant interference with posessory interest. The purpose of securing a
search warrant soon after a suspect is dispossessed of a closed container reasonably
believed to contain contraband is to ensure its prompt return should the search reveal no
such incriminating evidence, for inthat event the government would be obligated to return
the container (unless it had some other evidentiary value). This consideration applies with
even greater force to the hard drive of a computer, which is the digital equivalent of its
owneré home, capble of holding a universe of private information.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Murphy,552 F.3d 405 (4 Cir.), January 15, 2009

Deciding this isue for the first time in a published opinidime Court holds:

Because of thefimanifest need . . . to preserve evidenceofficers may retrieve text
messages and other information from cell phones and pagers seized incident to an arrest.
Officers need rot first ascertain the cell phonés storage capacity. Such would be an
unworkable and unreasonable rule. It is unlikely that police officers would have any way of
knowing whether the text messages and other information stored on a cell phone will be
preseved or be automatically deleted simply by looking at the cell phone. Rather, it is very
likely that in the time it takes for officers to ascertain a cell phoné particular storage
capacity, the information stored therein could be permanently lost.

The 8" and 7" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Paull,551 F.3d 516 (BCir.), January 09, 2009

A search warrant affidavit must allege facts so closely related to the time of the issue of the
warrant as to justify a finding of probable cause at that time. The expiration of probable
cause is determined by the circumstances of each case and depends on the inherent nature
of the crime. Because the crime is generally carried out in the secrecy of the home and over
a long period, the same time limitations that have been applied to more fleeting crimes do
not control the staleness inquiry for child pornography. The affidavit conained evidence
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that defendant had visited or subscribed to multiple websites containing child pornography
over a twoyear period and an expert description of the barter economy in child

pornography. This made it likely that defendant was involved in an echange of images

and, therefore, likely to have a large cache of such images in order to facilitate that
participation. Such information supports the conclusion that he has likely downloaded,

kept, and otherwise possessed the material.

The 29 5", and 9™ Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Giberson527 F.3d 882 (8 Cir.), May 30, 2008

Even when the search warrant does natpecifically authorize it, the search of a computer
does not exceed the scope of the warrant when there is ample evidence that the documents
authorized in the warrant could be found on the computer.

Computers are able to store massive quantities of intaible, digitally stored information,

distinguishing them from ordinary storage containers. But neither the quantity of
information, nor the form in which it is stored, is legally relevant in the Fourth
Amendment context. There is no reason why officerdisuld be permitted to search a room
full of filing cabinets or even a persois library for documents listed in a warrant but

should not be able to search a computer.

Click HERE for the courds opinion.

*kkkkk

U.S. v. MoralesAldahondo,524 F.3d 115 (LCir.), April 24, 2008

When evaluating a claim that information in a search warrant affidavit was stale, the
timeliness of information is not measured simply by counting theumber of days that have
elapsed. Instead, the nature of the information, the nature and characteristics of the
suspected criminal activity, and the likely endurance of the information is considered.

Three year old information is not stale when suppded by the testimony of an agent, based
on his experience and training, that people who download child pornography value their
collections to such an extent that they keep the images for a period of time, usually years
and that a person who uses a computeilo access child pornography is likely to use his
computer both to augment and to store the collected images. History teaches that
collectors prefer not to dispose of their dross, typically retaining obscene materials for
years.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Arnold 523 F.3d 941 (8 Cir.), April 21, 2008

Reasonable suspicion is not needed for customs officials to search a laptop or other
personal electronic storage dvices at the border.

The United States, as sovereign, has the inherent authority to protect, and a paramount
interest in protecting, its territorial integrity. Generally, searches made at the border are
reasonable simply by virtue of the fact that thg occur at the border. Searches of closed
containers and their contents can be conducted at the border without particularized
suspicion. The search of his laptop and its electronic contents is logically no different from
the suspicionless border searchegsf travelerso luggage that the Supreme Court and this
court have allowed.

Click HERE for the courds opinion.

*kkkkk

U.S. v. LaFortune 520 F.3d 501 Cir.), March 18, 2008

The best practice is for an applicant seeking a warrant based on images of alleged child
pornography to append the images ormprovide a sufficiently specific description of the
images to enable the magistrate judge to determine independently whether thprobably
depict real children.

Neither expert testimony nor fiinformed lay opiniono is required to support a judges
search warrant probable cause determination that the alleged child pornography involves
real children rather than virtual children.

Click HERE for the courds opinion.
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U.S. v. Andrus483 F.3d 71110" Cir.), April 25, 2007

The location of the computer within the house and other indicia of household membérs
access to the computer are important in assessing a third partg apparent authority to
consent to the search of a home computer. Third party apparent authority to consent has
generally been upheld when the computer is located in a common area of the homettisa
accessible to other family members under circumstances indicating the other family
members were not excluded from using the computer.

Another critical issue is whether law enforcement knows or should reasonably suspect
because of surrounding circunstances that the computer is password protected.

If the circumstances reasonably indicate mutual use of or control over the computer,
officers are under no obligation to ask clarifying questions about password protection even
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if the burden would be minimal. Officers are not obligated to ask questions unless the
circumstances are ambiguous.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Garciaa74 F.3d 994 (7 Cir.), February 022007

Looking at this issue for the first time, the Court decides:

Placing a GPS (global positioning systemfimemory tracking unito underneath the rear
bumper of a car found in a public place is not a Fourth Amendmenfiseizured because the
device did na affect the carés driving qualities, did not draw power from the cars engine
or battery, did not take up room that might otherwise have been occupied by passengers or
packages, and did not alter the cais appearance.

Using the device to track the caiin public is not a Fourth Amendmentfisearchd requiring
probable cause and a warrant.

The courts of appeals have divided over the question.
The 5" and 9" Circuits agree, although the 8' Circuit approved of but did not expressly
require a showing d reasonable suspicion(cites omitted).

The 1%, 6™, and 10" Circuits call tracking a fisearchd The 1% and 6" Circuits require
probable cause but no warrant.(cites omitted).

Click HERE for the courds opinion.

Click HERE for an article on G8 tracking by Senior Legal Instructor Keith Hodges (written
prior to this decision).

*kkkkk

U.S. v. Ziegler456 F.3d 1138 (BCir.), August 08, 2006

Social norms suggest that employees are not entitled to privacy in the use of workplace
computers, which belong to their employers and pose significant dangers in terms of
diminished productivity and even employer liability. Thus, in the ordinary case, a
workplace computer simply does not provide the setting for those intimate activities that
the Fouth Amendment is intended to shelter from government interference or
surveillance.

Click HERE for the courds opinion.

*kkkkk
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Exigency
Michigan v. Fisher,130 S. Ct. 546, December 7, 20qSupreme Court)

Law enforcement officers may enter a home without a warrant to render emergency
assistance to an injured occupant or to protect an occupant from imminent injury. The
police officers here wereresponding to a report of a disturbance. When they arrived on
the scene they encountered a tumultuous situation in the housand they also found signs
of a recent injury, perhaps from a car accident, outside. The officers could see violent
behavior inside. The officers saw defendant screaming and throwing things. It is objectively
reasonable to believe that defendant's projectiles might have a human target (perhaps a
spouse or a child), or that defendant would hurt himself in the course of his rage. The
officer's entry was reasonable under the Fourth Amendment. Segrigham City v. Stuart,
547 U.S. 398 (2006).

Click HEREf or t he courtos opinion.

*kkkkk

Brigham City v. Stuart126 S. Ct. 1943, May 22, 2006Supreme Court)

An officerGs ulterior, subjective motive for entering a residence is immaterial if the officer
has an objectively reasonable basis to believe that someone inside is seriously injured or
imminently threatened with such an injury.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Washington573 F.3d 279 (8 Cir.), July 22, 2009

An ongoing criminal trespass, on its own, does not constitute an exigency that overrides the
warrant requirement. The critical issue is whether there is afitrue immediacyo that
absolves an officer from the need to apply for a warrant and receive approval from an
impartial magistrate. When people may have the capacity to harm others, but are not
engaged in an inherently dangerous activitypfficers cannot lawfully dispense with the
warrant requirement. An ongoing nuisance that results in norphysical harm to others
may constitute an exigency. However, the mere possibility of physical harm does not. Here
the underlying offense under Ohio law was criminal trespassa fourth-degree
misdemeanor punishable by a maximum sentence of thirty dagsmprisonment. The
governmentés interest in investigating a fourthdegree misdemeanor is relatively minor.

The community caretaker exception does not provide the government with refuge from the
warrant requirement except when delay is reasonably likely to result in injury or ongmg
harm to the community at large.

Click HERE for the courds opinion.

47


http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=000&invol=09-91
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=000&invol=05-502
http://caselaw.lp.findlaw.com/data2/circs/6th/083317p.pdf

Fisher v. City of San Jos&558 F.3d 1069 (8Cir.), March 11, 2009

This opinion vacates andreversesthe opinion at 475 F.3d 1049, January 16, 2007, and
briefed below.

During an armed standoff, once exigent circumstances justify the warrantless seizure of the
suspect in his home, and so long as the police are actively engaged in completingatisst,
police need not obtain an arrest warrant before taking the suspect into full physical
custody. This remains true regardless of whether the exigency that justified the seizure has
dissipated by the time the suspect is taken into full physical custy.

Click HERE for the courds opinion.

*kkkkk

Mora v. City of Gaithersburg519 F.3d 216 (A Cir.), March 04, 2008

Editor Note Mora called a healthcare hotlinedatold the operator that he was suicidal, had
weapons in his apartment, and could understand shooting people at work. He ended the call by
saying,fil might as well die at work. Police immediately responded, seized Mora in the parking

lot, transported Imn for psychiatric evaluation, searched his apartment, and seized 41 firearms
and 5,000 rounds of ammunition.

The officers who seized Mora and his weapons were engaged in a preventive action aimed
at incapacitating an individual they had reason to belieg intended a crime. Protecting the
physical security of its people is the first job of any government, and the threat of mass
murder implicates that interest in the most compelling way. Police, then, must be entitled
to take effective preventive action whkn evidence surfaces of an individual who intends
slaughter.

To be objectively reasonable in preventative action situations, balancing the government
interest against the intrusion, includes consideration of three important factors: (1) the
likelihood or probability that a crime will come to pass; (2) how quickly the threatened
crime might take place; and (3) the gravity of the potential crime. As the likelihood,
urgency, and magnitude of a threat increase, so does the justification for and scope of
police preventive action. The proper application of a balancing test in preventive action
cases respects the room for judgment that law enforcement must enjoy in any emergency
where lives are on the line.

The authority to defuse a threat in an emergency ecessarily includes the authority to
conduct searches aimed at uncovering the thredt scope.

The authority to defuse the threat Mora presented included the authority to take the
weapons that made him so threatening.

Click HERE for the courds opinion.
*kkkkk
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U.S. v. Mata517 F.3d 279 (8Cir.), February 11, 2008

Lawful arrest is not an indispensable element of a protective sweep. The government need
not prove the sweewas incident to a lawful arrest.

Exigent circumstances do not include the likely consequences of the governm@anbwn
actions or inactions. The moment to determine whether exigent circumstances exist is
before the defendant is aware of the officetgpresence.

Editor & note There is a split of circuits on both issues. Refer to the Subject Matter Case Digest
onfiProtective SweegsandfiExigent Circumstances.

Click HERE for the courds opinion.
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U.S. v. Mowatt513 F.3d 395 (4 Cir.), January 25, 2008

Having first detected the odor of marijuana, the officers needed only to seek a warrant
before confronting the apartments occupants. By not doing so, they setp the wholly
foreseeable risk that the occupants, upon being notified of the officé&rpresence, would
seek to destroy the evidence of their crimes. Having created tfiexigencyo themselves for
no apparent reason, the officers cannot rely on it to dispese with the warrant requirement.

The 3¢, 5", 7" 8" and 11" Circuits agree (cites omitted).
Click HERE for the courds opinion.

*kkkkk

Bingue v. Prunchak512 F.3d 169 ($" Cir.), January 15, 2008

Looking at this issue for the first time, the Court decides:

Regarding the emergency exigency that allows a warrantless search, the court overrules its
prior decision (cite omitted) and adopts a two pronged test that &s whether: (1)
considering the totality of the circumstances, law enforcement had an objectively
reasonable basis for concluding that there was an immediate need to protect others or
themselves from serious harm; and (2) the searéh scope and manner wereeasonable to
meet the need. In accordance wittlBrigham City v. Stuart, 126 S. Ct. 1943 (2006), the
subjective motive of the officer is irrelevant.

Click HERE for the courfs ophion.

*kkkkk
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U.S. v. Collins 510 F.3d 697 (7 Cir.), December 14, 2007

If police have probable cause to believe that evidence is being destroyed within a house (an
emergency situation), then they can enter immediately without a warrant and withat
knocking. If they do not have such probable cause, they have to get a warrant.

There is a sense in which any time police knock and announce their presence and the
occupants respond in a suspicious manner (such as running feet), the police can be
regarded as thefimanufacturerso of the emergency that they then use to justify their
warrantless barging in and searching the house and arresting the occupants. However,
that would not justify suppression of the evidence found in the search. The conducttbie
police would be afibut for 0 cause (that is, a necessary condition) of the emergency, but it
would not be culpable. They would be doing nothing wrong because there is no legal
requirement of obtaining a warrant to knock on someoné door. For that matter there is
nothing to forbid the police to lug the battering ram with them in open view, anticipating
the worst. But the risk they take in proceeding in such a fashion is that the emergency will
not materialized that the occupant of the house will calmlyopen the door and ask to see
their warrant 8 that there will be no sounds or sights signifying that evidence is about to be
destroyed. The further risk is that no one will answer the knock and the government will be
unable to prove that the police knew thdouse was occupied.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ellis,499 F.3d 686 (7 Cir.), August 27, 2007

During a fiknock and talkd investigation of drug activity, the perception of movement
within the house by police, without more, does not create exigent circumstances. To
support an exigent circumstance allowing entry without a warrant, police must
differentiate the perceived movement from the reasonable typef movement that would be
found in any home where there was a knock on the door.

Click HERE for the courds opinion.
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U.S. v. GomeMoreno, 479 F.3d 350 (8 Cir.), Februay 12, 2007

Exigent circumstances may not consist of the likely consequences of the governniemiwn
actions or inactions. In determining whether officers create an exigency, this Court focuses
on the fAreasonableness of the officeéanvestigative tactics leading up to the warrantless
entry.o

A fiknock and talko strategy is reasonable where the officers who approached the house are
not convinced that criminal activity is taking place or have any reason to believe the
occupants are armed.
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Creating a show of force and demanding entry into a home without a warrant, goes beyond
the reasonablefiknock and talko strategy of investigation and unreasonably creates the
exigency.

Click HERE for the courds opinion.
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U.S. v. Walker474 F.3d 1249 (1DCir.), January 31, 2007

Opening the storm door to knock on the inner door, even though the inner door was
partially open, is not a Fourth Amendment intrusion because suchaiion does not violate
an occupants reasonable expectation of privacy.

When the Deputy knocked on the inner door, again announcing that he was from the
Sheriffés office, defendant respondediYeah, and | got a goddamn gurd This threatening
remark justified the officers in taking prompt action to protect themselves. Although
retreat was an alternative, it was also reasonable for them to take control of the situation
by entering to disarm Mr. Walker, who could otherwise continue to pose a danger to the
officers and others.

A fiprotective sweep is a quick and limited search of premises, incident to an arrest and
conducted to protect the safety of police officers or others. Absent an arrest warrant or
even probable cause to make an arrest, a protectiwsveep is not authorized.

Editor& Note: The court remanded the case to the district court to determine whether the
fisweem was lawful under the emergency exigency. If so, the evidence found during the
fisweep that justified the eventual arrest wasized under thplain view doctriné and would
therefore be admissible.

Click HERE for the courds opinion.

*kkkkk

Fisher v. City of San Jose}75 F.3d 1049 (9th Cir.), January 16, 2007

See Vacation and Reversal Above

In general, absent exigent circumstances police may not enter a pergsrhome to arrest
him without obtaining a warrant.

The location of the arrested person, and not the arresting agents, determines whether an
arrest occurs inhouse or in a public place. If the police force a person out of his house to
arrest him, the arrest has taken placenside his home.

A situation is exigent if a warrant could not be obtained in time to effectuate the arrest

safelyd that is, without causing a delay dangerous to the officers or to members of the
public.
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The critical time for determining whether any exigency exists is the moment the officer
makes the warrantlessentry.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Newman472 F.3d 233 (8 Cir.), December 05, 2006

Officers may not impermissibly create exigent circumstances by revealing their presence in
order to alert suspects who would in response, destroy evidence or put the police in
danger. Whether the exigent circumstances are impermissibly manufactured is determined
by fithe reasonableness and propriety of the investigative tactics that generated the
exigencyo The fiknock and talko approach has been recognized as legitimate, and the
officers did not manufacture an exigency by employing this legitimate investigative tactic.

Click HERE for the couris opirion.

*kkkkk

U.S. v. Elder466 F.3d 1090 {7Cir.), November 01, 2006

Many 911 calls are brief, and anonymous, precisely because the speaker is at risk and must
conceal the call. These persons are more rather than less in need of assistancee fabt
that drug dealers often use guns and knives to protect their operations creates a possibility
that violence has been done, or that someone is still there and lying in wait. Therefore,
following an anonymous call about methamphetamine, entry into theoutbuilding was
reasonable, and a warrant was not necessary. The officers acted sensibly in attempting to
assure the calleés safety.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Sambay433 F.3d 154 (1Cir.), December 29, 2005

There is no legal rule requiring police to seek a warrant as soon as probable cause likely
exists. An exigency may exist even when police might have foreseen the circumstances. An
exigency nay be negated when the government unreasonably and deliberately delays or
avoids obtaining a warrant.

Click HERE for the courds opinion.

*kkkkk
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Inspections

Mills v. Dist. of Columbia,571 F.3d 1304 (D.CCir.), July 10, 2009

D.C. established a Neighborhood Safety Zone (NSZ) program authorizing the police to set
up checkpoints at the perimeters of the zone and stop all those attempting to entey
vehicle. When motorists were stopped at the checkpoint, officers were required to identify
themselves and inquire whether the motorists hadilegitimate reason® for entering the
NSZ area. Legitimate reasons for entry fell within one of six defined cagories: the
motorist was (1) a resident of the NSZ; (2) employed or on a commercial delivery in the
NSZ; (3) attending school or taking a child to school or dagare in the NSZ; (4) related to
a resident of the NSZ; (5) elderly, disabled or seeking medicattention; and/or (6)
attempting to attend a verified organized civic, community, or religious event in the NSZ.
If the motorist provided the officer with a legitimate reason for entry, the officer was
authorized to request additional information suffident to verify the motoristés stated
reason for entry into the NSZ area. Officers denied entry to those motorists who did not
have a legitimate reason for entry, who could not substantiate their reason for entry, or
who refused to provide a legitimate Tl stated primary purpose of the NSZ was not to
make arrests or to detect evidence of ordinary criminal wrongdoing, but to increase
protection from violent criminal acts, and promote the safety and security of persons
within the NSZ by discouraging and thereby deterringi persons in motor vehicles from
entering the NSZ intending to commit acts of violence.

Without question, a seizure occurs when a vehicle is stopped at a police checkpoint. When
the primary purpose of a checkpoint program is ultimately indistnguishable from the
general interest in crime control, the checkpoints violate the Fourth AmendmentSeeCity

of Indianapolis v. Edmond, 531 U.S. 32 (2000). Because the purpose of the NSZ checkpoint
program is not immediately distinguishable from the geeral interest in crime control,
appellantsdthe seizures are unconstitutional.

Click HERE for the courds opinion.

*kkkk

U.S. v. Seljan547 F.3d 993 (8 Cir.), October 23, 2008
On rehearing of a previous panel decision, the full court decides:

The search of the FedEx package and reading of a personal letter by customs officials
occurred at the functional equivalent of the border, did not involve the destruction of
property, was not conducted in a particularly offensive manner, and was not a highly
intrusive search of the person. Therefore, it did not require any articulable level of
suspicion.

There was intrusion into defendanés privacy, but the degree of intrusion must b viewed in
perspective. The defendant voluntarily gave the package containing the letter to FedEx for
delivery to someone in the Philippines, with knowledge that it would have to cross the
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border and clear customs. The reasonable expectation of privacyrf that package was
necessarily tempered.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Amold,523 F.3d 941 (8 Cir.), April 21, 2008

Reasonable suspicion is not nded for customs officials to search a laptop or other
personal electronic storage devices at the border.

The United States, as sovereign, has the inherent authority to protect, and a paramount
interest in protecting, its territorial integrity. Generally , searches made at the border are
reasonable simply by virtue of the fact that they occur at the border. Searches of closed
containers and their contents can be conducted at the border without particularized
suspicion. The search of his laptop and its @ttronic contents is logically no different from
the suspicionless border searches of traveldrduggage that the Supreme Court and this
court have allowed.

Click HERE for the cout opinion.
Trinity Marine Prods., Inc. v. Chao512 F.3d 198 (8 Cir.), December 26, 2007

Looking at this issue for the first time, the Court decides:

When the target of an administrative (regulatory inspection) warrant forbids entry, the
standard method of enforcement is a contempt proceeding. However, there is no
constitutional right to a pre-execution contempt hearing, and administrative warrants, like
criminal warrants, can be executed by means of reasonable force.

Click HERE for the courds opinion.

*kkkkk

Bruce v. Beary498 F.3d 1232 (11th Cir.peptember 06, 2007

Administrative searches are an exception to the Fourth Amendmeéd warrant
requirement and do not violate the Constitution simply because of the existence of specific
suspicion of criminal wrongdoing. But, they are not an exception to the Fourth
Amendments requirement for reasonableness. The scope and execution of an
administrative inspection must be reasonable in order to be constitutional. To meet the test
of reasonableness, an administrative screening search must be as limited in its intrusiveness
as is consistent with satisfaction of the administrative need that justifies it.

Absent evidence of any reason to believe that the inspection would be met with resistance
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or defiance, an administrative search is unreasonable when a group of approximately
twenty officers armed with Glock 21 sidearms, some carrying Bennelli automatic stguns,
some dressed in SWAT uniforms- ballistic vests imprinted with SWAT in big letters,
camouflage pants, and black boots arrive in unmarked trucks and SUVs, surround the
entire premises, block all exits, enter with guns drawn, order the employees kine up along

the fence, pat down and search the employees, search pockets and purses, and detain
employees for ten hours.

If an administrative search is unlawful from its inception or in its execution, then nothing
discovered in the ensuing searcham be used to support the required probable cause to
arrest or to seize property.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Aukai, 497 F.3d 955 (8 Cir.), August D, 2007

The constitutionality of an airport screening search does not depend on either ongoing
consent or irrevocable implied consent. Allowing a potential passenger to revoke consent
to an ongoing airport security search makes little sense in a pedtll world. Such a rule
would afford terrorists multiple opportunities to attempt to penetrate airport security by
fielecting not to flyd on the cusp of detection until a vulnerable portal is found. This rule
would also allow terrorists a lowcost method ofdetecting systematic vulnerabilities in
airport security, knowledge that could be extremely valuable in planning future attacks.
Where an airport screening search is otherwise reasonable and conducted pursuant to
statutory authority, 49 U.S.C. § 44901, lathat is required is the passengeis election to
attempt entry into the secured area of an airport.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Abbouchi494 F.3d 88 (9" Cir.), July 13, 2007

Border searches of persons and property entering and exiting the United States are
reasonable simply by virtue of the fact that they occur at the border. These searches may
take place at the physical border or itsfifunctional equivalentd fExtended border
searches are typically separated by a greater distance and time from the actual border
than searches at the functional equivalent of the border. Extended border searches
necessarily entail a greater level of intrusion otegitimate expectations of privacy than an
ordinary border search because of their delayed nature. The government must justify
them with reasonable suspicion that the search may uncover contraband or evidence of
criminal activity.

When a UPS sortinghub represents the last practicable opportunity for Customs officers
to inspect international packages before UPS places them into sealed containers for
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departure from the United States, the search takes place at the functional equivalent of the
border, even if the airplanes briefly stop at another hub or airport to refuel or redistribute
cargo before departing our country. Such searches require no level of articulable suspicion
to be reasonable.

Click HERE for the courds opinion.

*kkkkk

MacWade v. Kelly460 F.3d 260 (¥ Cir.), August 11, 2006

New York City & program of random, suspicionless subway baggage searches is reasonable,
and therefore constitutional, because (1preventing a terrorist attack on the subway is a
fispecial need; (2) that need is weighty; (3) the program is a reasonably effective deterrent;
and (4) even though the searches intrude on a full privacy interest, they do so to a minimal
degree.

Click HERE for the courds opinion.

*kkkkk

Inventories
U.S. v.Matthews,591 F.3d 230 (4 Cir.), DecembeB1, 2009

A police depart matory searches does notyhave to specifisally use the
phrase ficlosed containersodo to per(thed’andile sear
circuits in published opinions and th& &nd 6" circuits in unpublished opinions agree (cites
omitted)).

Like the policies discussed in@and 7"ci rcuit cases, the Depart mer
explicitly wusing the phrase ficlosed container
containers to provide standar dirzcend odr ideefrea nd a
bags. That policy requires, in relevant part
i mpounded or confiscated vehicles including t
Only by opening all closed containers could a policefficer effectively comply with this

reqguirement for a ncomplete inventory.o I n a
examination of glove boxes, which are c¢cl osed

i nventoryo requi redsontdifes. opening of <cl os

Policies of opening all containers or of opening no containers are unquestionably
permissible. It is equally permissible to allow the opening of closed containers whose

contents officers determine they are unable to ascertain from examingn t he cont ai n.
exteriors. The allowance of the exercise of judgment based on concerns related to the
purposes of an inventory search does not violate the Fourth Amendment.

Click HEREf or t he courtdéds opinion.
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U.S. v. Lopez547 F.3d 364 (¥ Cir.), November 10, 2008

A separate itemization of each object found, regardless of its value, is not required for an
inventory search to be reasonable under the Fourth Amendment.Such an obligation
would interfere severely with the enforcement of the criminal laws by requiring irrational,
unjustified suppression of evidence of crime where officers, conductingl@na fidesearch
of an impounded vehicle, found evidence of seriousime but, in making their inventory,
failed to distinguish between the maps of Connecticut and New York, or failed to list
separately the soiled baby blanket or a pack of gum.

When officers, following standardized inventory procedures, seize, impoundnd search a
car in circumstances that suggest a probability of discovering criminal evidence, the
officers will inevitably be motivated in part by criminal investigative objectives. Such
motivation, however, cannot reasonably disqualify an inventory searcthat is performed
under standardized procedures for legitimate custodial purposes.

Click HERE for the courds opinion.

*kkkkk

Frisk
U.S. v. GoodwirBey,584F.3d 1117 (8 Cir.), October 28, 2009

After officers received a report of an earlier incident involving occupants of a car
displaying a weapon, they stopped a car of the same make, model and color. Officers
arrested a passenger on an existing warrantyitked the other three occupants, and then
searched the passenger compartment. After getting the key from the driver, they found a
handgun in the locked glove box.

The earlier incident report., along with the 1
sufficiently implicated officer safety concerns to justify a search of the passenger
compartment incident to arrest.

The earlier incident report also provided a reasonable suspicion that there was a weapon in
the vehicle that the unsecured occupants couldnmediately access. Even if the search
incident to arrest exception did not apply, these same concerns for officer safety would
justify a Terry frisk of the passenger compartment.

Click HEREf or t he courtdés opinion.
*kkkkk
U.S. v. Bennett555 F.3d 962 (11.Cir.), January 21, 2009

After ordering the boys out of bed onto the floor and cuffing their hands behind their
backs, agents decided to return the boys to the bed to questithem. To secure the area
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before the move, one agent shook the sheets and pillows and then lifted the mattress. He
uncovered a rifle between the mattress and box spring, about a foot from the edge of the
bed. Officers cannot move detained people purelp bring an area they wish to search into
that personds grab area. Because the agent had a reasonable belief that the boys could be
dangerous and his reason for moving them to the bed was legitimate and not a pretext, his
sweep of the boy8grab areas wasproperly limited. The under-mattress search was lawful.
Law enforcement should not be required to endanger themselves by blindly sticking their
hands into unknown and unseen spaces.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Oliver,550 F.3d 734 (8Cir.), December 23, 2008

During a traffic stop, when the risk of harm to both the police and the occupants is
minimized if the officers routinely exercise unquestionedcommand of the situation,
passengers may be frisked during a traffic stop based upon reasonable suspicion they may
be armed and dangerous Se&nowles v. lowg 525 U.S. 113 (1998). No reasonable
suspicion of criminal activity unrelated to the traffic stop is required to justify the pat-
down search.

Click HERE for the couris opinion

Editor s Note: The Supreme Court confirmed the circuit c@idecision in the case Afizona
v.Johnson129 S. Ct. 781, January 26, 2009.

*kkkkk

U.S. v. Askew529 F.3d 1119 (D.C. Cir.jJune 20, 2008

The full Court vacated and now reverses the decision by a panel th S. v. Askew482 F.3d
532 (D.C. Cir. 2007).

Unzipping a jacket to expose a sweatshirt underneath isi@gsearcho A reasonable suspicion
of criminal activity cannot justify a search that does not have a weapon as iflBmmediate
object.d0 There is no searckfor-evidence counterpart to theTerry weapons search,
permissibleon only a reasonable suspicion that such evidence would be found. When there
are no reasonable grounds for believing that it would establish or negate appelldnt
identification as the robber, unzipping a jacket to expose a sweatshirt during a sheuwp is
precisely the sort of evidentiary search that is impermissible in the context of Berry stop.
(The Court expressly stated that it was not ruling that reasonable grounds for believing that it
would establish or negate appeli@ntidentification as the biber would make the search
reasonable under the Fourth Amendmenthe police may not maneuver a suspe@ outer
clothing i such as unzipping a suspe@ outer jacket to facilitate a witnesés identification

at a showup during a Terry stop.

Click HERE for the courds opinion.
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U.S. v. Wilson506 F.3d 488 (8 Cir.), October 29, 2007

The socalled fiautomatic companiord rule whereby any companion of an arrestee would be
subject to a cursory patdown reasonably necessary to give assurance that they are
unarmed is rejected. The Terry requirement of reasonable suspicion under the
circumstances has not been eroded to the point that an individual may be frisked based
upon nathing more than an unfortunate choice of associates. Although the government can
rely on the fact that the defendands traveling companion was found to be carrying a
weapon as part of the basis for establishing reasonable suspicion with regard to the
defendant, the government must point to additional specific and articulable facts in order
to satisfy Terry. There is nothing about being seated in a car which is itself suspicious.
The fact that a person is seated in a vehicle does not create a differ@mirry_frisk test, but
instead is simply a relevant consideration under the totality of the circumstances.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Yamba506 F.3d 2513 Cir.), October 22, 2007

Assuming that an officer is authorized to conduct &erry search at all, he is authorized to
assure himself that a suspect has no weapons. He is allowed to slide or manipulate an
object in a suspeds pocket, consistent witha routine frisk, until the officer is able
reasonably to eliminate the possibility that the object is a weapon.

A Terry search cannot purposely be used to discover contraband, but it is permissible to
confiscate contraband if it is spontaneously disc&ved during a properly executedTerry
search. The proper question, therefore, is not the immediacy and certainty with which an
officer knows an object to be contraband or the amount of manipulation required to
acquire that knowledge, but rather what the dficer believes the object is by the time he
concludes that it is not a weapon. Moreover, when determining whether the scope of a
particular Terry search was proper, the areas of focus should be whether the officer had
probable cause to believe an object & contrabandbeforehe knew it not to be a weapon
and whether he acquired that knowledge in a manner consistent with a routine frisk.

The 2" and 9" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Orman486 F.3d 1170 (9Cir.), May 22, 2007

A brief investigatory detention, aTerry stop, while constituting a seizure, is not a violation
of the Fourth Amendment provided that the police officer ha reasonable suspicion that
criminal activity may be afoot. In the course of a lawful investigatory stop, a police officer
also may lawfully pat down the detained individual for weapons, &erry frisk, provided
that the officer has reasonable suspicion #t the person may be armed and presently
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dangerous. However, aerry frisk is not confined to just those situations in which arerry
stop has occurred. ATerry stop and aTerry frisk are two independent actions, each
requiring separate justifications. Terry frisks are authorized in consensual encounters so
long as there is reasonable suspicion that the person is armed and presently dangerous.

Click HERE for the courds opinion.

*kkkkk

SIA
Arizona v. Gant129 S. Ct. 1710, April 21, 2009(Supreme Court)

There is no automatic search of the passenger compartment of a vehicle incident to the
arrest of an occupant. Officers may conduct the SIA uner either of two circumstances:

1) the arrestee is unsecured and within reaching distance of the passenger
compartment when the search is conducted; or

2) it is reasonable to believe that evidence relevant to the crime of arrest might be
found in the vehicle.

Editor &5 Note: Please see the article by Senior Instructor Jenna Solari in the May 2009 issue of
The Informer 5 Informer 09 and on the websHERE.

Click HERE for the Courds opinion.

*kkkkk

U.S. v. Barnum564 F.3d 964 (8Cir.), April 28, 2009

After a consent search of his person rewed a crack pipe and $305 in cash, the officer
placed defendant under arrest. As a result, the officer could have properly searched
defendants rental vehicle, without his consent, for further evidence relevant to the drug
offense for which defendant hadbeen arrested. SeeArizona v. Gant, 129 S. Ct. 1710April

21, 2009, authorizing a search of the passenger compartment of a vehicle incident to arrest
of an occupant when it is reasonable to believe evidence relevant to the crime of arrest
might be foundin the vehicle.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Murphy,552 F.3d 405 (4 Cir.), January 15, 2009

Deciding this issue for the first time in a pwhled opinionthe Court holds:

Because of thefimanifest need . . . to preserve evidenceofficers may retrieve text
messages and other information from cell phones and pagers seized incident to an arrest.
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Officers need not first ascertain the cell phon@& storage capcity. Such would be an
unworkable and unreasonable rule. It is unlikely that police officers would have any way of
knowing whether the text messages and other information stored on a cell phone will be
preserved or be automatically deleted simply by loakg at the cell phone. Rather, it is very
likely that in the time it takes for officers to ascertain a cell phoné particular storage
capacity, the information stored therein could be permanently lost.

The 5" and 7" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Casere$33 F.3d 1064 (8Cir.), July 21, 2008

A person who had parked the car, gotten out and was quickly walking awayyho was in a
yard two houses away from the car when first approached by the police, who then ran from
police and was 1% blocks away from the car when seized and arrested was ndirecent
occupand of the car authorizing a search of the car incident to thearrest. He was
handcuffed and taken into custody a full 1% blocks away from his car. Several armed
police officers were present. Under the circumstances, there was no danger that he could
have used any weapons in the car or could have destroyed any evide inside the car,
unless hefipossessed of the skill of Houdini and the strength of Hercul@s.He is not being
rewarded for fleeing from police by having the evidence recovered from his car deemed
inadmissible as a result because he was already a subgtaihdistance from his car when he
fled.

Editor & Note: SeeArizona v. Gant129 S. Ct. 1710, April 21, 2009 briefed above.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Nichols,512 F.3d 789 (BCir.), January 15, 2008

Looking at this issue for the first time, the Court decides:

Searchincident-to-arrest authority extends to the locked glove box in the passenger
compartment of a vehicle.

The 7", 8", and 11" Circuits, the only others that have considered this specific issue, agree
(cites omitted).

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Nascimento491 F.3d 25 (1Cir.), July 02, 2007

When police arrest a partially clothed individual charged with a crime of violence in his
home, the need to dress him may constitute an exigency justifying the officers in entering
another room in order to obtain needed clothing. Wen the police neither manipulate nor
use the situation as a pretext to carry out an otherwise impermissible search, the conduct of
the police in deciding to dress the suspect is reasonable. Common sense and practical
considerations must guide judgments atut the reasonableness of searches and seizures. A
cabinet eight to ten feet away from an unrestrained suspect can be said to be within the
suspects immediate control and subject to search incident to arrest.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Powell483 F.3d 836 (D.C. Cir.), April 17, 2007

This opinion vacates and reverses the opinion at 451 F.3d 862, June 23, 2006 and briefed
below.

Based on the U.S. Supreme Coui holding in Rawlings v. Kentucky, 448 U.S. 98 (1980),
police may conduct a search incident to arrest of a suspect whom they have probable cause
to arrest if the formal arrest follows quickly on the heels of the challenged search. In
Rawlings the SupremeCourt was quite clear in stating that, assuming such proximity in
time, it is not particularly important that the search preceded the arrest rather than vice
versa.

The lawfulness of a search incident to arrest that precedes formal arrest does not rerpii
that the subject be in custodial arrest at the time of the search.

Probable cause to arrest is by itself insufficient to support this exception to the warrant
requirement. Rather, it is the fact of the arrest that makes all the difference.

The 1%, 2" 4™ 5" 6" 8" and 11" Circuits agree. (cites omitted).
The 7™ Circuit disagrees. (cite omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Varner481F.3d 569 (8 Cir.), April 04, 2007

Ordinarily, the arrest of a person outside of a residence does not justify a warrantless entry
into the residence itself. One of the exceptions to this rule, however, is when an officer
accompanies the arrestee intoik residence. Even absent an affirmative indication that the

arrestee might have a weapon available or might attempt to escape, the arresting officer
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has authority to maintain custody over the arrestee and to remain literally at the arrestée
elbow at al times. Additionally, it is not Aiunreasonabl@® under the Fourth Amendment for

a police officer, as a matter of routine, to monitor the movements of an arrested person, as
his judgment dictates, following the arrest. The offices need to ensure his own $aty i as
well as the integrity of the arresti is compelling. Such surveillance is not an impermissible
invasion of privacy or personal liberty of an individual who has been arrested.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Walker474 F.3d 1249 (1DCir.), January 31, 2007

Opening the storm door to knock on the inner door, even though the inner door was
partially open, is not a Fourth Amendment intrusion becausesuch action does not violate
an occupants reasonable expectation of privacy.

When the Deputy knocked on the inner door, again announcing that he was from the
Sheriffés office, defendant respondediYeah, and | got a goddamn gurd This threatening
remark justified the officers in taking prompt action to protect themselves. Although
retreat was an alternative, it was also reasonable for them to take control of the situation
by entering to disarm Mr. Walker, who could otherwise continue to pose a dangeotthe
officers and others.

A fiprotective sweep is a quick and limited search of premises, incident to an arrest and
conducted to protect the safety of police officers or others. Absent an arrest warrant or
even probable cause to make an arrest, a pratBve sweep is not authorized.

Editor& Note: The court remanded the case to the district court to determine whether the
fiswee® was lawful under the emergency exigency. If so, the evidence found during the
fisweem that justified the eventual artesas seized under thiplain view doctriné and would
therefore be admissible.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Stoverd74 F.3d 904 (8 Cir.), January 30, 2007

Officers with an arrest warrant and reason to believe that the suspect is inside the house
may enter and search anywhere that the suspect might reasonably be found. Once a
suspect is found, the arrest warrant does not justify a more intrusive search of the
premises. Generally, the government may not search an individual home without the
individual & consent or a search warrant. A limited exception to this general rule
authorizes officers making arrests in the home to conduct &protective sweepi a quick
and limited search of the premises, incident to an arrest and conducted to protect the safety
of the police officers and others. The fact that police identified a car registered to a local
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criminal who did not live at defendants address is sufficient to jusfy a quick and limited
protective sweep. Even though defendant lived in a duplex, the criminal who owned the car
in defendants driveway was as likely to be visiting defendant as he was to be visiting
defendants neighbor. This probability is sufficientto justify a protective sweep.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Allen469 F.3d 11 (1 Cir.), November 17, 2006

Where the vehicle contains no trunk, theentire inside of the vehicle constitutes the
passenger compartment and may be lawfully searched incident to the arrest of an
occupant. This brightline rule extends to SUVs.

Click HERE for the ourtds opinion.

*kkkkk

U.S. v. Powell451 F.3d 864D.C. Cir.), June 23, 2006

See Vacation and Reversal Above

A search of the passenger compartment of a car incident to a lawful arrest must occaifter
the arrest has taken place and not before

Click HERE for the courds opinion.

*kkkkk

Vehicles
Arizona v. Gant129 S. Ct. 1710, April 21, 2009(Supreme Court)

There is no automatic seech of the passenger compartment of a vehicle incident to the
arrest of an occupant. Officers may conduct the SIA under either of two circumstances:

1) the arrestee is unsecured and within reaching distance of the passenger
compartment when the searchs conducted; or

2) it is reasonable to believe that evidence relevant to the crime of arrest might be
found in the vehicle.

Editor & Note: Please see the article by Senior Instructor Jenna Solari in the May 2009 issue of
The Informer 5 Informer09 and on the websitd ERE.

Click HERE for the Courds opinion
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U.S. v.Davis,590 F.3d 847 (1DCir.), Decembed.8, 2009

Police arrested the driver of a car on an outstanding warrant for failure to appear. The
defendant, a passenger in the car, was arrested for public intoxication. Police faia gun
during a search of the car incident to the ar
search of the car incident to the arrest of both him and the driver violated the Fourth
Amendment pursuant to Arizona v. Gant, 129 S. Ct. 1710 (2009). he arrests and search

occurred before theGant decision.

The goodfaith exception to the exclusionary rule applies when an officer acts in reasonable
reliance upon settled case law that is later made unconstitutional by the Supreme Court.
The evidence isadmissible.

SeeU.S. v. McCane 573 F.3d 1037 (10th Cir. 2009)etition for cert. filed 78 U.S.L.W. 3221
(U.S. Oct. 1, 2009) (No. 0802). 8 INFORMER 09

Click HEREf or t he courtos opinion.

*kkkkk

U.S. v. Rumley588 F.3d 202 (A Cir.), December 07, 2009

During a traffic stop, after learning that defendant had two prior convictions for driving

with a suspended license, the deputy arrested defendant, handcuffed him, and placed him
in the backseat of the deputyds patrol car .
of def endant 6s ted that thé fromt sedt passeqgerestep out of the truck.
When the passenger moved his right leg to step out, the deputy noticed and seized a silver
pistol lying on the floorboard in front of the passengerside seat.

The deputy | awf ul |pistol sieen & eathe idte plagnnvigvabefor® asy
search of def en dArizanavs Gant¢sbarcle df & vehicke mcdert to arrest
of an occupant)does not apply to the facts.

In Maryland v. Wilson, 519 U.S. 408, 4145 (1997), the Supreme Cotiheld that an officer
conducting a lawful traffic stop may, as a safety measure, order any passenger to exit the
vehicle as a matter of course. Nothing iGant undermines the brightline rule established

in Wilson.

Click HEREf or t he courtds opinion.
U.S. v. Ruckes586 F.3d713 (9" Cir.), Novembel09, 2009
Search of the passenger compartment of defend

on a suspended license as unlawful under Arizona v. Gant. However, the gun and drugs
are admissible under the inevitable discovery exception to the exclusionary rule. Evidence
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is admissible if the prosecution can establish by a preponderance of the evidence that the
items ultimately or inevitably would have been discovered by lawful means. The evidence
would have been discovered during an inventory after the car was lawfully impounded.

Click HERE forthec our t 6s opi ni on.

*kkkkk

U.S. v. GoodwirBey,584 F.3d 1117 (8Cir.), October 28, 2009

After officers received a report of an earlier incident involving occupants of a car
displaying a weapon, they stopped a car of the same make, model and colorfi€frs
arrested a passenger on an existing warrant, frisked the other three occupants, and then
searched the passenger compartment. After getting the key from the driver, they found a
handgun in the locked glove box.

The earlier incident report, alongwith t he number of the vehiclebo
sufficiently implicated officer safety concerns to justify a search of the passenger
compartment incident to arrest.

The earlier incident report also provided a reasonable suspicion that there was a weapm

the vehicle that the unsecured occupants could immediately access. Even if the search
incident to arrest exception did not apply, these same concerns for officer safety would
justify a Terry frisk of the passenger compartment.

Click HEREf or t he courtdéds opinion.

*kkkkk

U.S. v.Gonzalez578 F.3d 113@9™ Cir.), August24, 2009

The Supreme Court decision ofArizona v. Gant, 129 S. Ct. 1710 (2009), applies to all cases
pending at the time of the decision. Therefore, the search of the car incident to the arrest
of an occupant violated the Fourth Amendment. The good faith exception to the

Exclusionary Rule does not apply.

Click HERE for the courds opinion.

*kkkk

U.S. v. McCane573 F.3d 1037 (1B Cir.), July 28, 2009

The goodfaith exception to the exclusionary rule applies to a search of a vehicle incident to
the arrest of an occupant justified at the time under the settled case law of a United States
Court of Appeals, but later rendered unconstitutional by the Supreme Court decision
Arizona v. Gant, 129 S. Ct. 1710 (2009).
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First, the exclusionary rule seeks to deter objectively unreasonable policerduct, i.e.,
conduct which an officer knows or should know violates the Fourth Amendment. Second,
the purpose of the exclusionary rule is to deter misconduct by law enforcement officers. A
police officer who undertakes a search in reasonable reliance ap the settled case law of a
United States Court of Appeals, even though the search is later deemed invalid by Supreme
Court decision, has not engaged in misconduct

Click HERE for the courés opinion.

*kkkk

U.S. v. Davis569 F.3d 813 (BCir.), July 02, 2009

Police may validly search an automobile incident to afiarrest only if the arrestee is within
reaching distance of the passenger compartment at the time of the seahit i s reasonable
to believe the vehicle contains evidence of the offense of arréghrizona v. Gant, 129 S. Ct.
1710 (2009).

At the time of the search, the officer had already discovered marijuana in defendadst
pocket and placed him in custody. The odor ofnarijuana was wafting from the car.
Empty beer bottles lay strewn in the back seat. Three passengers, all of whom had been
drinking, were not in secure custody and outnumbered the two officers at the scene.
Although defendant had been detained, three wecured and intoxicated passengers were
standing around a vehicle redolent of recently smoked marijuana. Each of these facts
comports with GantG within-reach requirement and its two underlying rationales as
articulated in Chimel. These facts are textbdo examples offitjhe safety and evidentiary
justifications underlying Chimelés reaching-distance ruleo

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hrasky567 F.3d 3678" Cir.), June 10, 2009

Defendant was arrested for driving on a suspended license{®ffense), handcuffed and
placed in the back of a patrol car. Becausdefendant was not within reaching distance of
his vehiclegs passenger compartment at the time of theearch and because there was no
reason to think that the vehicle contained evidence of the offense of arrest, the search of
defendants vehicle violated the Fourth Amendment as interpreted iArizona v. Gant, 129

S. Ct. 1710 (Apr. 21, 2009). The two hamins that formed the basis of his conviction for
felon in possession are inadmissible. Defendd@atconviction is vacated.

Click HERE for the courds opinion. See aldd.S. v. Hrasky453 F.3d 1099 (8th Cir. 2006).

*kkkk *
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U.S. v. Lopez567 F.3d 75%6™ Cir.), June 01, 2009

Defendant was not within reaching distance of his vehiale passenger compartment at the
time of the search, but was instead handcuffed in the back seat of tpatrol car by then.
There was no reason to think that the vehicle contained evidence of the offense of arrest,
since that offense waseckless driving The search of defendards vehicle, therefore,
violated the Fourth Amendment as interpreted inArizona v. Gant, 129 S. Ct. 1710 (Apr.

21, 2009). The 73 grams of crack cocaine, a set of digital scales, and a Glock .40 caliber
handgun loaded with ten rounds of ammunition which formed the basis of his conviction
for possession with the intent to distribute andor carrying a firearm in relation to a drug
trafficking crime are inadmissible. Defendants conviction is vacated.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Barnum564F.3d 964 (8 Cir.), April 28, 2009

After a consent search of his person revealed a crack pipe and $305 in cash, the officer
placed defendant under arrest. As a result, the officer could have properly searched
defendants rental vehicle, without his casent, for further evidence relevant to the drug
offense for which defendant had been arrestedSeeArizona v. Gant, 129 S. Ct. 1710April

21, 2009, authorizing a search of the passenger compartment of a vehicle incident to arrest
of an occupant when itis reasonable to believe evidence relevant to the crime of arrest
might be found in the vehicle.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Casere§33 F.3d 1064 (8Cir.), July 21, 2008

A person who had parked the car, gotten out and was quickly walking away, who was in a
yard two houses away from the car when first approached by the police, who then ran from
police and was 1% blocks away from the car when seizathd arrested was not afirecent
occupan of the car authorizing a search of the car incident to the arrest. He was
handcuffed and taken into custody a full 1% blocks away from his car. Several armed
police officers were present. Under the circumstanceshére was no danger that he could
have used any weapons in the car or could have destroyed any evidence inside the car,
unless hefipossessed of the skill of Houdini and the strength of Hercul@s.He is not being
rewarded for fleeing from police by having he evidence recovered from his car deemed
inadmissible as a result because he was already a substantial distance from his car when he
fled.

Editor & Note: SeeArizona v. Gant129 S. Ct. 1710, April 21, 2009 briefed above.

Click HERE for the courds opinion.
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U.S. v. Nichols512 F.3d 789 (8 Cir.), January 15, 2008

Looking at this issue for the first time, the Court decides:

Searchincident-to-arrest authority extends to the locked glove box in the passenger
compartment of a vehicle.

The 7", 8", and 11" Circuits, the only others that have considered this specific issue, agree
(cites omitted).

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Powell483 F.3d 836 (D.C. Cir.), April 17, 2007

This opinion vacates and reverses the opinion at 451 F.3d 862, June 23, 2006 and briefed
below.

Based on the U.S. Supreme Couit holding in Rawlings v. Kentucky, 448 U.S. 98 (1980),
police may conduct a search incident to arrest of a suspect whom they have probable cause
to arrest if the formal arrest follows quickly on the heels of the challenged search. In
Rawlings the Supreme Courtwas quite clear in stating that, assuming such proximity in
time, it is not particularly important that the search preceded the arrest rather than vice
versa.

The lawfulness of a search incident to arrest that precedes formal arrest does not require
that the subject be in custodial arrest at the time of the search.

Probable cause to arrest is by itself insufficient to support this exception to the warrant
requirement. Rather, it is the fact of the arrest that makes all the difference.

The 1 2™ 4™ 5" 6" 8" and 11" Circuits agree. (cites omitted).

The 7" Circuit disagrees. (cite omitted)

Click HERE for the courds opinion.

Kkkkkk

U.S. v. Allen,469 F.3d 1 (' Cir.), November 17, 2006

Where the vehicle contains no trunk, the entire inside of the vehicle constitutes the
passenger compartment and may be lawfully searched incident to the arrest of an

occupant. This brightline rule extends to SUVSs.

Click HERE for the courds opinion.
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U.S. v. Powell451 F.3d 86ZD.C. Cir.), June 23, 2006
See Vacation and Reversal Above

A search of the passenger compartment of a car incident &a lawful arrest must occurafter
the arrest has taken place and not before.

Click HERE for the courds opinion.

*kkkhkk

Plain View
U.S. v. Runtey, 588 F.3d 202 (‘ﬁCir.), December 07, 2009

During a traffic stop, after learning that defendant had two prior convictions for driving with a

suspended license, the deputy arrested defendant, handcuffed him, and placed him in the backseat
ofthedepuy 6 s patrol car. The deputy then returned to
requested that the front seat passenger step out of the truck. When the passenger moved his right

leg to step out, the deputy noticed and seized a silver pistol lyirgn the floorboard in front of the
passengesside seat.

The deputy | awfully seized def endhbefoteény segréhoft o | wh

def endant 6 s Ariednd w Gaet,(seaech af a weloicle incident to arrest of an occupant)
does not apply to the facts.

In Maryland v. Wilson, 519 U.S. 408, 4145 (1997), the Supreme Court held that an officer
conducting a lawful traffic stop may, as a safety measure, order any passenger to exit the vehicle as
a matter of course. Nothing inGant undermines the brightline rule established inWilson.

Click HEREf or t he courtdéds opinion.

U.S. v. CruzMendez467 F.3d 1260 (10Cir.), November 06, 2006

It is important to distinguish fiplain viewo to justify the seizureof an object, from an
officer mere observation of an item left in plain view (sometimes calleiibpen viewo)
which generally involves no Fourth Amendment search. For a mere observation to be

valid, the only requirement is that the officer be lawfully in a position from which he can
view the object. (Parenthesis added).

Click HERE for the courds opinion.

*kkkkk
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Seizure
Arizona v. Johnson129 S. Ct. 781, January 26, 20065upreme Court)

In a traffic stop setting, the first Terry condition - a lawful investigatory stop - is met
whenever police lawfully detain an automobile and its occupants for &affic violation.
Police need not, in addition, have cause to believe any occupant of the vehicle is involved in
criminal activity. All that is necessary to justify a frisk of the driver or a passenger during

a traffic stop is reasonable suspicion thathe person subjected to the frisk is armed and
dangerous.

Click HERE for the Cours opinion.

Editor & Note: On a closely related issue, one federal circuit has held thatrg stop anda
Terryfrisk arefitwo independent actions, each requiring separate justificaiidhs. v. Orman

486 F.3d 1170, (9Cir. 2007) andJ.S. v. Salinas246 Fed. Appx. 480 {9Cir. 2007). In both

cases the Ninth Circuit held that an officer may conduftisk during a voluntary/consensual
encounter if he has a reasonable suspicion that the subject is presently armed and dangerous. The
Supreme Court declined to hear the appeal of both cases.

*kkkkk

Virginia v. Moore, 128 S. Ct. 1598, April 23, 2008§Supreme Court)

Warrantless arrests for crimes committed in the presence of an arresting officer are
reasonable under the Fourth Amendment. States are free to restrict such arrests however
they desire. Such state restrictions do not alter the Fourthmendment protections. If
states choose to impose higher standards for arrests or searches, those protections must be
enforced by recourse to state law.

Officers may perform searches incident to constitutionally permissible arrests to ensure
their safety and safeguard evidence. This rule covers arijawful arrest,0 meaning any
arrest based upon probable cause even if it violates a state statute.

Click HERE for the courds opinion.

*kkkkk

Brendlin v. California, 127 S. Ct. 2400, June 18, 2003upreme Court)

When police stop a vehicle, the driver and passengers are effectively seized, giving the
passenger a right to challenge the legality of the stop and the admissibility efidence
discovered adifruit of the poisonous treed No passenger in such a situation would feel free
to leave, even after the vehicle came to a full stop. For safety reasons alone, officers would
be unlikely to allow the passenger just to walk away eweif the offense was a mere traffic
violation.

Click HERE for the Courgs opinion.
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Scott v. Harris,127 S. Ct. 1769, April 30, 200{Supreme Cout)

A claim of excessive force in the course of making a seizure of a person is properly
analyzed under the Fourth Amendmends objective reasonableness standard of Graham v.
Connor, 490 U. S. 386 (1989).

Tennessee v. Garner471 U. S. 1 (1985), did ot establish a magical on/off switch that
triggers rigid preconditions whenever an offices actions constituteideadly forceo Garner
was simply an application of the Fourth Amendmends reasonableness test to the use of a
particular type of force in a particular situation.

Whatever Garner said about the factors that might haveustified shooting the suspect in
that case, such preconditions have scant applicability to this case, which has vastly different
facts.

Whether or not Scotis actions constitited application of fideadly forcep all that matters is
whether Scotis actions were reasonable. In determining the reasonableness of a seizure,
balance the nature and quality of the intrusion on the individuafs Fourth Amendment
interests against the imprtance of the governmental interests alleged to justify the
intrusion.

In judging whether Scottés actions were reasonable, consider the risk of bodily harm that
Scotts actions posed to Harris in light of the threat to the public that Harris posed. Its
appropriate in this process to take into account not only the number of lives at risk, but
also their relative culpability.

A police officerGs attempt to terminate a dangerous high speed car chase that threatens the
lives of innocent bystanders doesot violate the Fourth Amendment, even when it places
the fleeing motorist at risk of serious injury or death.

Click HERE for the courds opinion.

*kkkkk

Sanchezllamas v. Oregonl126 S.Ct. 2669, June 28, 200§Supreme Court)

After the state arrest of a foreign national, failure to giveficonsular notificationo rights as
required by the Vienna Conventions on Consular Relations (VCCR) does not trigger the
exclusionary rule to suppressstatements made to state law enforcement officers by the
foreign national. However, failure to provide the notification can be a factor in
determining the voluntariness of a confession.

Click HERE for the courds opinion.

* kkkkk

72


http://laws.lp.findlaw.com/us/000/051631.html
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=000&invol=4-10566

U.S. v. Troy583 F.3d 20 (¥ Cir.), September 25, 2009

Looking at this issue for the first time, the court decides:

Defendantds <claim that t h e m feditingcteer ilsgectiahe ci si O

building was an unconstitutional seizure in derogation of the Fourth Amendment is beside
the point, for the inquiry into whether the officer was engaged in the performance of her
official duties does not turn on the precise limitof her authority, but rather on the proper
characterization of her conduct as official or personal.

The 29, 4" s " 7" 8" d" 10", 11", and D.C. Circuits agree(cites omitted).

Click HEREf or t he courtos opinion.

*kkkhkk

Manzanares v. Higdon575 F.3d 1135 (10Cir.), August 10, 2009

Even when a felony has been committed and there is probable cause to believe that
incriminating evidence will be found within a home, police may nb enter without a
warrant absent exigent circumstancesPayton v. New York 445 U.S. 573 (1980). Police
may enter a home without a warrant on valid consent. Consent may be withdrawn, and if

it is, police violate the Fourth Amendment by remaining in the bme. Labeling an
encounter in the home as either an investigatory stop or an arrest is meaningless because
PaytonGs probable cause requirement applies to all such seizures in the home. Based upon
facts known at the time, probable cause of a crime did na&xist.

Witness detentions are confined to the type of brief stops that interfere only minimally with
liberty. Neither the Supreme Court nor this court has countenanced such a detention in a
home. Because the detention here occurred inside a home, it svanquestionably
unconstitutional unless supported by probable cause.

A fiprotection-of-investigationo rationale requires probable cause to believe that the person
is about to commit the crime of obstruction. Based upon facts known at the time, probable
cause of the crime of obstruction did not exist.

Click HERE for the courds opinion.

*kkkk *

Bressi v. Ford575 F.3d 891 (8 Cir.), August 04, 2009

A roadblock on a public right-of-way within tribal territory, established on tribal
authority, is permissible only to the extent that the suspicionless stop of ndndians is
limited to the amount of time, and the nature of inquiry, that can establish whether or not
they are Indians. When obvious violations, such as alcohol impairment, are found,
detention on tribal authority for delivery to state officers is authorized. But inquiry going
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beyond Indian or nontindian status, or including searches for evidence of crime, are not
authorized on purely tribal authority in the case of non Indians.

Once they departed from, or went beyond, the inquiry to establish that Bressi was not an
Indian, the officers were acting under color of state law. Tribal officers who are authorized
to enforce $ate as well as tribal law, and proceed to exercise both powers in the operation
of a roadblock, will be held to constitutional standards in establishing roadblocks. If a
tribe wishes to avoid such constitutional restraints, its officers operating roadbltiks will
have to confine themselves, upon stopping ndndians, to questioning to determine non
Indian status and to detention only for obvious violations of state law.

The mere presence of federal agents at the roadblock does not convert the tribal odfis
into federal actors.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Fraire,575 F.3d 9299" Cir.), August 04, 2009

A momentary checkpoint stop of all vehicles at the érance of a national park, aimed at
preventing illegal huntingd which is minimally intrusive, justified by a legitimate concern
for the preservation of park wildlife and the prevention of irreparable harm, directly
related to the operation of the park, andconfined to the park gate where visitors would
expect to briefly stopd is reasonable under the Fourth Amendment.

Click HERE for the courds opinion.

*kkkk *

Mills v. Dist. of Columbia, 571 F.3d 1304 (D.CCir.), July 10, 2009

D.C. established a Neighborhood Safety Zone (NSZ) program authorizing the police to set
up checkpoints at the perimeters of the zone and stop all those attempting to enter by
vehicle. When motorists were stoped at the checkpoint, officers were required to identify
themselves and inquire whether the motorists hadilegitimate reason® for entering the
NSZ area. Legitimate reasons for entry fell within one of six defined categories: the
motorist was (1) a resilent of the NSZ; (2) employed or on a commercial delivery in the
NSZ; (3) attending school or taking a child to school or dagare in the NSZ; (4) related to

a resident of the NSZ; (5) elderly, disabled or seeking medical attention; and/or (6)
attempting to attend a verified organized civic, community, or religious event in the NSZ.
If the motorist provided the officer with a legitimate reason for entry, the officer was
authorized to request additional information sufficient to verify the motorists stated
reason for entry into the NSZ area. Officers denied entry to those motorists who did not
have a legitimate reason for entry, who could not substantiate their reason for entry, or
who refused to provide a legitimate The stated primary purpose of the NS&as not to
make arrests or to detect evidence of ordinary criminal wrongdoing, but to increase
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protection from violent criminal acts, and promote the safety and security of persons
within the NSZ by discouraging and thereby deterringi persons in motor vehites from
entering the NSZ intending to commit acts of violence.

Without question, a seizure occurs when a vehicle is stopped at a police checkpoint. When
the primary purpose of a checkpoint program is ultimately indistinguishable from the
general interestin crime control, the checkpoints violate the Fourth Amendment.SeeCity

of Indianapolis v. Edmond, 531 U.S. 32 (2000). Because the purpose of the NSZ checkpoint
program is not immediately distinguishable from the general interest in crime control,
appdlants6the seizures are unconstitutional.

Click HERE for the courds opinion.

*kkkk *

U.S. v. AlvareManzo,570 F.3d 107@8" Cir.), July 06, 2009

Law enforcements detention of property entrusted to a third-party common carrier
constitutes a Fourth Amendment seizure only when the detention does any of the following:
(1) delays a passengé travel or significantly impact[s] the passengds freedom of
movement, (2) delays the ché&ed luggagés timely delivery, or (3) deprives the carrier of
its custody of the checked luggage. With respect to the third factor, @seizured occurs
when the governmends actions go beyond the scope of the passergereasonable
expectations for how thepassengeis luggage might be handled when in the carriés
custody.

Removing checked luggage from the lower luggage compartment to a room inside the
terminal at the carrieis requestdoes notdeprive the carrier of its custody of the checked
luggage. The third factor does not turn on wherelaw enforcement takes the bag, buat
whose directionlaw enforcement acts when doing so. When law enforcement takes a bag
into the passenger section of the bus terminal on its own accord andt at the direction of
the carrier, the carrier is deprived of its custody of the checked luggage. Thus, law
enforcementfiseized the defendants bag within the meaning of the Fourth Amendment.

Click HERE for the courds opinion.

U.S. v.Jefferson,566 F.3d 929" Cir.), May 26, 2009

An addressee has both a possessory and a privacy interest in a mailed package.
The possessory interest in a mailed package is solely in the pack@&g#imelyo delivery.

Looking at this issue for the first time, the Court decides:

An addressee has no Fourth Amendment possessory interest in a package that has a
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guaranteed delivery time until such delivery time has passed. Before the guaranteed
delivery time, law enforcement may detain such a package for inspection purposes without
any Fourth Amendment curtailment. Once the guaranteed delivery time passes, however,
law enforcement must have afireasonable and articulable suspicioa that the package
contains contraband or evidence of illegal activity for further detainment.

The 1% Circuit agrees (cite omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v.Mitchell, 565F.3d 134711" Cir.), April 22, 2009

A seizure of a computer based on probable cause is unconstitutional if the police act with
unreasonable delay in securing a warrant.

Computers are relied upon heavily for personal and business use. Individuafmsay store
personal letters, emails, financial information, passwords, family photos, and countless
other items of a personal nature in electronic form on their computer hard drives. Thus,
the detention of the hard drive for over three weeks (21 days) bafe a warrant was sought
constitutes a significant interference with possessory interest. The purpose of securing a
search warrant soon after a suspect is dispossessed of a closed container reasonably
believed to contain contraband is to ensure its prompteturn should the search reveal no
such incriminating evidence, for in that event the government would be obligated to return
the container (unless it had some other evidentiary value). This consideration applies with
even greater force to the hard driveof a computer, which is the digital equivalent of its
owneré home, capable of holding a universe of private information.

Click HERE for the courds opinion.

*kkkkk

U.S. v Jones562 F.3d 768 (B Cir.), April 16, 2009

Brendlin v. California, 551 U.S. 249 (2007nakes it clear that, generally, when a police
officer pulls over a vehicle during a traffic stop, the officer seizes everyone in the vehicle,
not just the driver. Yet, the Brendlin Court also observed,fithere is no seizure without
actual submissiono

Even though an occupant in a vehicle stopped by the police is generally deemed seized by
virtue of the stopping of the vehicle, he is not thereby seized if he e® not submit to the
show of authority. When police vehicles hemmed in the already parked car, the driver and
other passenger in the Nissan werdjseized by virtue of their passive acquiescencé
remaining in the car. But, by opening the car door and jmping out as though he wanted

to run, defendant did not submit. He was nofiseized until he stopped at the command of
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the officer. Observations made by the officer after defendant got out but before he
submitted may be used to justify the seizure.

Click HERE for the courds opinion.

*kkkkk

Fisher v. City of San Jos&558 F.3d 1069 (8Cir.), March 11, 2009

This opinion vacates and reverses the opinion at 475 F.3d 1049, dary 16, 2007, and
briefed below.

During an armed standoff, once exigent circumstances justify the warrantless seizure of the
suspect in his home, and so long as the police are actively engaged in completing his arrest,
police need not obtain an arrestwarrant before taking the suspect into full physical
custody. This remains true regardless of whether the exigency that justified the seizure has
dissipated by the time the suspect is taken into full physical custody.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Al Nasser555 F.3d 722 (B Cir.), February 04, 2009

A driver who stops is notfiseized under the Fourth Amendment just because he thinks
that the police want him to stop, even when such belief is objectively reasonable. To
constitute afiseizureg it is necessary that law enforcement conduct cause the stop and that
the conduct isfiintentionally applied.0 But, not every stop that is caused by intentional \a
enforcement conduct is aiseizured A driver stopped in traffic by officers at the scene of
an accident or by officers pulling over another car is nofiseizea even though the conduct
of the police is intentional. A person is seized when he is meant be stopped by a
particular law enforcement action and is so stopped.

Click HERE for the courds opinion

*kkkkk

U.S. v. Turner,553 F.3d 1337 (1B Cir.), January 26, 2009

An arrest by state officers for a violation of federal law need not be authorized by state or
federal law. Even if state law prohibits state police from arresting for a federal offense,
that fact alone does not render the arrest a violation of the Fotin Amendment. See
Virginia v. Moore, 128 S. Ct. 1598 (2008).

When state officers have probable cause to believe a person has committed a crime in their
presence, the Fourth Amendment permits a warrantless arrest and a search incident to
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that arrest i regardless of whether the crime qualifies as an arrestable offense under
applicable state law.

Click HERE for the courds opinion
Editor & Note: See alsoUnited States v. Gomtes 535 F.3d 1174 (10 Cir. 2008)- police

officersdtraffic stop of the defendant, outside of their jurisdiction and in violation of Colorado
law, did not violate the Fourth Amendment.

*kkkkk

U.S. v. Jennings544 F.3d 815 (7 Cir.), September 15, 2008

Officers executing a search warrant have categorical authority to detain any occupant of
the subject premises during the searchMuehler v. Mena, 544 U.S. 93, 98 (2005)Michigan

v. Summers 452 U.S. 692 (1981). This authority exists in part because thepable cause
underlying a warrant to search a premises gives police reason to suspect that its occupants
are involved in criminal activity, and also because the officers have a legitimate interest in
minimizing the risk of violence that may erupt when anoccupant realizes that a search is
underway.

The rule of Summersalso permits police to detain people who approach a premises where a
search is in progress. Jenningsintrusion into the apartment parking lot within the
security perimeter of officers preparing to serve a search warrant permitted his detention.
The crack cocaine was in plain view in his vehicle and is therefore admissible evidence.
The 3% and 6" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hicks 531 F.3d 555 (7 Cir.), July 09, 2008

Anonymous tips about an ongoing emergency are treated differently that those regarding
general criminality. Because of the speciafeliability inherent in reports of ongoing
emergencies, such 911 calls are subject to less testing in court than other-ofitourt
statements. When an officer relies on an emergency report in making a stop, a lower level
of corroboration is required.

The 29,39 4" 7" o™ 10", and 11" Circuits agree (cites omitted)

No circuits disagree.

Click HERE for the courds opinion.
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U.S. v. Perale526 F.3d 111%8" Cir.), May 14, 2008

The Fourth Amendment is violated when the extent and duration of the troopés focus on
non-routine questions prolongs a traffic stop beyond the time reasonably required to
complete its purpose. However, suppression of evidenisethe appropriate remedy only if
the constitutional violation wasiat least a butfor cause of obtaining the evidencé.

Because the drug dog was available at the outset of the stop, and because at the outset of
the stop the trooper indicated to boththe driver and passenger that he intended to run the
dog around the exterior of the van, regardless of the responses to the troofgeexpanded
inquiries, the dog sniff was notfithe consequence of a constitutional violation. The
positive indication during the dog sniff provided probable cause to search the van,
resulting in the discovery of the evidence.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Reeve$24 F.3d 116 (1d" Cir.), May 07, 2008

Opening the door was not voluntary when, between 2:30 and 3:00 in the morning, three
officers pounded on the door and window continuously for at least twenty minutes while
yelling and loudly identifying themselves as policefficers. A reasonable person faced with
those circumstances would not feel free to ignore the officé&rgmplicit command to open
the door.

If an individual & decision to open the door to his home to the police is not made
voluntarily, the individual is seized inside his home. Absent a warrant or exigent
circumstance, the seizure violates the Fourth Amendment, and evidence seized inside is
inadmissible as fruit of the poisonous tree.

The 6", 7", and 8" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Blair,524 F.3d 740 (8 Cir.), May 02, 2008

An officer must have probable cause to make a stop for a civil traffic infraction, and
reasonable suspicion of an ongoing crime to make a stop for a criminal violation.

Presence in a higkcrime area at 10:30 p.m. does not by itself justify derry stop. That a
given locale is well known for criminal activity will not by itself justify a Terry stop,
although it may be taken into account with other factors. A late hour can contribute to
reasonable suspicion; however, 10:30 p.m. is not late enough to arouse suspicion of
criminal activity.

Click HERE for the courds opinion.
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U.S. v. Smith522 F.3d 305 (8 Cir.), April 09, 2008

Looking at this issue for thigst time, the court decides:

The constitutionality of a vehicle impoundment is judged by directlyapplying the Fourth
Amendment reasonableness standard. The Fourth Amendment does not require that there
be a standardized policy in place for impoundment under theicommunity caretaking
function.o

The I* Circuit agrees (cite omitted).
The D.C. Circuit disagrees(cite omitted).

Click HERE for the courds opinion.

*kkkkk

Floyd v. City of Detroit518 F.3d 398 (B Cir.), March 06, 2008

The Fourth Amendment prohibits a police officerés use of deadly force tofiseizeé an
unarmed, non-dangerous suspect. Shooting at but missing a suspect is a show of authority
that amounts to a fiseizured under the Fourth Amendment when it actually has the
intended effect of contributing tothe suspeadfs immediate restraint.

Not all mistaked even honest onds are objectively reasonable. Honest but objectively
unreasonable use of force mistakes violate the Fourth Amendment.

Click HERE for the courds opinion.

*kkkkk

Mora v. City of Gaithersburg519 F.3d 216 (‘ﬂCir.), March 04, 2008

Editor & Note: Mora called a healthcare hotline and told the operator that he was suicidal, had
weapons in his apartment, ancdulmbunderstand shooting people at work. He ended the call by
saying,fil might as well die at work. Police immediately responded, seized Mora in the parking

lot, transported him for psychiatric evaluation, searched his apartment, and seized 41 firearms
and 5,000 rounds of ammunition.

The officers who seized Mora and his weapons were engaged in a preventive action aimed
at incapacitating an individual they had reason to believe intended a crime. Protecting the
physical security of its people is the fst job of any government, and the threat of mass
murder implicates that interest in the most compelling way. Police, then, must be entitled
to take effective preventive action when evidence surfaces of an individual who intends
slaughter.

To be objectiwely reasonable in preventative action situations, balancing the government
interest against the intrusion, includes consideration of three important factors: (1) the
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likelihood or probability that a crime will come to pass; (2) how quickly the threatened
crime might take place; and (3) the gravity of the potential crime. As the likelihood,
urgency, and magnitude of a threat increase, so does the justification for and scope of
police preventive action. The proper application of a balancing test in prevent action
cases respects the room for judgment that law enforcement must enjoy in any emergency
where lives are on the line.

The authority to defuse a threat in an emergency necessarily includes the authority to
conduct searches aimed at uncovering thiareaté scope.

The authority to defuse the threat Mora presented included the authority to take the
weapons that made him so threatening.

Click HERE for the courds opinion.

* kkkkk

U.S. v. Hughes517 F.3d 1013 (8Cir.), February 25, 2008

There is noper serule prohibiting Terry stops to investigate a completed misdemeanor. To
determine whether such aTerry stop is constitutional, balance the nature and quality of
the intrusion on personal security against the importance of the governmental interests
alleged to justify the intrusion. Under this test, the nature of the misdemeanor and
potential threats to citizen®safety are important factors.

Of the three othercircuit courts that have addressed this issuie

The 9" and 10" Circuits agree (cites omitted).

The 6" Circuit disagrees, adopting aper serule prohibiting such stops(cite omitted)

Click HERE for the courds opinion.

*kkkkk

Moore v. Indehar,514 F.3d 756 (8 Cir.), February 01, 2008

Not every police officer act that results in a restraint on liberty necessarily constitutes a
seizure. The restraint must be effectu@d fithrough means intentionally appliedo
Bystanders and hostages are not seized for Fourth Amendment purposes when struck by
an errant bullet in a shootout. To establish a Fourth Amendment claim, a bystander must
show that the officer intended to seizéim through the means of firing his weapon at him.

The 1, 2", 4™ 6" and 10" Circuits agree (cites omitted).

Click HERE for the courds opinion.
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Penningtonv. Metro. Gow of Nashville & Davidson County511 F.3d 647 ® cir.), January
10, 2008

Looking at this issue for the first time, the Court decides:

A breathalyzer test administered to an offduty police officer does not amount to an
unconstitutional seizure.

A person is seized only when, by means of physical force or a show of authority, his
freedom of movement is restrained. A person is not seized simply because he believes that
he will lose his job. The Fourth Amendment does not protect agashthe threat of job loss.

Police officers: (1) may reasonably believe, based upon their workplace obligations to
comply with departmenté guidelines and regulations, that theiremployment relationship
will be severed if they refuse or disobey an orderdirection, or request to accompany
detectives to the departmers headquarters; but (2) lack any reasonable basis to feel that
they will be restricted by force or a show of lawful authority in their freedom of movement or
their ability to terminate the ecounter.

The 7" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Tyler512 F.3d 405 (7 Cir.), January 10, 2008

A reasonable personn defendants circumstances would not have believed he was free to
leave. Although the encounter took place on a public street and the officers did not draw
their weapons or (at least initially) lay hands on Tyler, they told him he was violating the
law, took and retained his identification from him while they ran a warrant check, and told
him he could not leave until the warrant check was completed. Defendant was seized.
When officers only generally identify themselves as investigators and immediatelgturn
the identification and travel documents, the initial consensual encounter does not ripen into
a seizure.

Click HERE for the courds opinion.

*kkkkk

U.S. v. OscaiTorres 507 F.3d 224 (4 Cir.), November 08, 2007

Looking at this issue for thigst time, the Court decides:

In INS v. LopezMendoza 468 U.S. 1032 (1984), the Supreme Codstheld that
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The fibodyo or identity of a defendant or respondent in a crimiaglcivil
proceeding is never itself suppressible as a fruit of an unlawful arrest, even if it is
conceded that an unlawful arrest, search, or interrogation occurred.

That holding does not establish a broad rule that evidence of a defend@mtdentity (in this
case, fingerprints) can never be suppressed. It simply means that illegal police activity does
not affect the jurisdiction of the trial court or otherwise serve as a basis for dismissing the
prosecution. LopezMendozadoes not prohibit suppressionof identity-related evidencen
criminal proceedings

The 8" and 10" Circuits agree (cites omitted)
The 3%, 5", and 8" Circuits disagree(cites omitted)
The 9" Circuit has reached inconsistent resultgcites omitted)

Identity evidence such as fingerprints and records are not automatically suppressible
simply because they would not have been obtaindult for illegal police activity. Rather,
this evidence is suppressible only if obtained bfexploitationd of the initial police illegality.
Police may not forcibly transport an individual to a police station and detain him to obtain
his fingerprints for finvestigatived purposes without probable cause. When police officers
use an illegal arrest as an investigatory device in a criminal cadifor the purpose of
obtaining fingerprints without a warrant or probable causeo then the fingerprints are
inadmissible under the exclusionary rule adifruit of the illegal detention.0 But when
fingerprints are fadministratively taken . . . for the purpose of simply ascertaining . . . the
identity 0 or immigration status of the person arrested, they ardisufficiently unrelated to
the unlawful arrest that they are not suppressibleé Fingerprints obtained for
administrative purposes, and intended for use inan administrative process d like
deportation d may escape suppression. An aliér fingerprints taken as part of routine
booking procedures but intended to provide evidence for a criminal prosecution are still
motivatedby an investigative, rather than anadministrative, purpose. Such fingerprints
are, accordingly, subject to exclusion.

The 8", 9" and 14" Circuits agree (cites omitted)
Click HERE for the courds opinion.

*kkkkk

U.S. v. Grigg498 F.3d 1070 (BCir.), August 22, 2007

Looking at this issue for the first time, the Court decides:

There is no per se rule that police may not conduct @erry stop to investigate a person in
connection with a past, compmted misdemeanor simply because it was a misdemeanor. The
reasonableness of derry stop regarding a completed misdemeanor depends upon the
nature of the misdemeanor offense, with particular attention to the potential for ongoing or
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repeated danger (e.g.drunken and/or reckless driving), and any risk of escalation (e.g.,
disorderly conduct, assault, domestic violence). Aerry stop based on a completed
misdemeanor is unreasonable when, within the totality of the circumstances, there is no
public safety risk, and when alternative means to identify the suspect or achieve the
investigative purpose of the stop are possible.

The 6" Circuit, the only other circuit to have ruled on this issue, prohibitsTerry stops
based upon completed misdemeanofsite omited).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Teleguz492 F.3d 80 (1 Cir.), July 24, 2007

When a driver heeds a police order to stop only to drive away afe police approach the
vehicle, the driver has not been seized within the meaning of the Fourth Amendment. A
fAiseizured requires submission to police authority. The driveés initial fleeting stop does not
amount to such submission.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Proctor489 F.3d 1348 (D.C. Cir.), June 19, 2007

Vehicle impoundment conducted without a search warrant iper seunreasonable under
the Fourth Amendment subjectonly to a few specifically established and well delineated
exceptions. One exception is thBcommunity caretakingd exception. The authority of
police to seize and remove from the streets vehicles impeding traffic or threatening public
safety and conveniace is beyond challenge.

If a standard impoundment procedure exists, a police officés failure to adhere to it is
unreasonable and violates the Fourth Amendment. The Fourth Amendment requires that
an inventory search be reasonable and, if a standarghrocedure for conducting an
inventory search is in effect, it must be followed. If the seizure of the car was
unconstitutional, the materials later recovered during the inventory search are excluded.

The Supreme Court has only suggested that a reasdrle, standard police procedure must
govern the decision to impound.

The 7" and 8" Circuits have held that the decision to impound must be made pursuant to a
standard procedure.

The 1** Circuit does not require that an impoundment be governed by sindard police
procedure.

Click HERE for the courds opinion.
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U.S. v. Virden488 F.3d 1317 (1.Cir.), June 12, 2007

The factors used to determine whether &erry stop has matued into an arrest are also
useful in evaluating whether a seizure of property required probable cause. The non
exclusive factors are: [1] the law enforcement purposes served by the detention, [2] the
diligence with which the police pursue the investigatin, [3] the scope and intrusiveness of
the detention, and [4] the duration of the detention. Moving a vehicle to a new location for
the purposes of investigation constitutes a seizure for which probable cause was required.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Campbell486 F.3d 949 (BCir.), May 24, 2007

The Supreme Court has noted thafiinterrogation relating to oned identity or a request for
identification by the police does not, by itself, constitute a Fourth Amendment seizuge.
Regarding the statement,iil would like to see your ID¢ the use of the wordflike,0 as
opposed tofineed or Awant,0 suggests that a reasonable person would feel free to decline
this request and leave the scene.  Moreover, this court has previously held that the use of
less permissive language by police officers than the phraded like to see some 1D does
not constitute a seizure. A person walking down the street is not dét@d when an officer
driving in a marked police car yells, iHey, buddy, come her& Such a statement is a
request rather than an order.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Orman486 F.3d 1170 (BCir.), May 22, 2007

A brief investigatory detention, aTerry stop, while constituting a seizure, is not a violation
of the Fourth Amendment provided that the police officer has reasonable suspicion that
criminal activity may be afoot. In the course of a lawful investigatory stop, a police officer
also may lawfully pat down the detained individual for weapons, derry frisk, provided
that the officer has reasonable suspicion that the person may be armed and presently
dangerous. However, aerry frisk is not confined to just those situations in which alerry
stop has occurred. ATerry stop and aTerry frisk are two independent actions, each
requiring separate justifications. Terry frisks are authorized in consensuakncounters so
long as there is reasonable suspicion that the person is armed and presently dangerous.

Click HERE for the courfs opinion.

*kkkkk

85


http://caselaw.lp.findlaw.com/data2/circs/11th/0612279p.pdf
http://caselaw.lp.findlaw.com/data2/circs/6th/063321p.pdf
http://caselaw.lp.findlaw.com/data2/circs/9th/0610398p.pdf

U.S. v. Varner481 F.3d569 (8" Cir.), April 04, 2007

Ordinarily, the arrest of a person outside of a residence does not justify a warrantless entry
into the residence itself. One of the exceptions to this rule, however, is when an officer
accompanies the arrestee into his sedence. Even absent an affirmative indication that the
arrestee might have a weapon available or might attempt to escape, the arresting officer
has authority to maintain custody over the arrestee and to remain literally at the arrestée
elbow at all times. Additionally, it is not iunreasonabl@® under the Fourth Amendment for

a police officer, as a matter of routine, to monitor the movements of an arrested person, as
his judgment dictates, following the arrest. The offices need to ensure his own safeiyas
well as the integrity of the arresti is compelling. Such surveillance is not an impermissible
invasion of privacy or personal liberty of an individual who has been arrested.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Garciad74 F.3d 994 (7 Cir.), February 02, 2007

Looking at this issue for the first time, the Court decides:

Placing a GPS (global positioning systemiimemory tracking unito underneath the rea
bumper of a car found in a public place is not a Fourth Amendmeniiseizured because the
device did not affect the caés driving qualities, did not draw power from the cars engine
or battery, did not take up room that might otherwise have been occupiedybpassengers or
packages, and did not alter the cais appearance.

Using the device to track the car in public is not a Fourth Amendmenfisearchd requiring
probable cause and a warrant.

The courts of appeals have divided over the question.

The 5" and 9" Circuits agree, although the §' Circuit approved of but did not expressly
require a showing of reasonable suspiciorfcites omitted).

The 1%, 6", and 10" Circuits call tracking a fisearchdo The 1% and 6" Circuits require
probable cause It no warrant. (cites omitted).

Click HERE for the courds opinion.

Click HERE for an article on GPS tracking by FLETC LGD Senior Instructor Keith
Hodges(written prior to this decision).

*kkkkk
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Fisher v. City of San Jose}75 F.3d 1049 (8Cir.), January 16, 2007
See Vacation and Reversal Above

In general, absent exigent circumstances police may not enter a pergésrhome to arrest
him without obtaining a warrant.

The location of the arrested person, and not the arresting agents, detg@nes whether an
arrest occurs inhouse or in a public place. If the police force a person out of his house to
arrest him, the arrest has taken placenside his home.

A situation is exigent if a warrant could not be obtained in time to effectuate tharrest
safelyd that is, without causing a delay dangerous to the officers or to members of the
public.

The critical time for determining whether any exigency exists is the moment the officer
makes the warrantlessentry.

Click HERE for the courds opinion.
U.S. v. Crapser472 F.3d 1141 (8Cir.), January 10, 2007

Looking at this issue for thigst time, the Court decides:

When a suspect voluntarily opens the dwr of his residence in response to a necoercive
fiknock and talko request, the police may temporarily seize the suspect outside the home
(or at the threshold) provided that they have reasonable suspicion of criminal activity.
However, Terry does not appy insidea home.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Guerrero472 F.3d 784 (1DCir.), January 02, 2007

If officers merely examine an individuals driverés license, a detention has not taken place.
When officers retain a driver& license in the course of questioning, that individual, as a
general rule, will not reasonably feel free to terminate the encounter. Handing back
defendant® papers, thanking them for their time, and beginning to walk away are
generally sufficient to terminate the detention. Returning a driveés documentation may
not end the detention if there is evidence of a coercive show of authority, such as the
presence of more than one offieethe display of a weapon, physical touching by the officer,
or his use of a commanding tone of voice indicating that compliance might be compelled.

A defendants consent must be clear, but it need not be verbal. Consent may instead be
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granted through gestures or other indications of acquiescence, so long as they are
sufficiently comprehensible to a reasonable officer. Noewmerbal consent may validly follow
a verbal refusal.

Click HERE for the courgs opinion.

*kkkkk

U.S. v. Zacher465 F.3d 336 (8Cir.), October 11, 2006

A seizure of a package sent through FedEx occurs only when law enforcement
Ameaningfully interferesd with an individual & possessory interests in the property. A

meaningful interference occurs only if the detention delays the timely delivery of the

package.

No change of custody occurs just because the carrier gives the package to police at the
carrier & place of business. The send®rreasonable expectations diow the carrier will
handle the package define the scope of the carri@r custody. A reasonable person could
expect FedEx to handle his or her package the same way.

(SeeU.S. v. Valerie424 F.3d 694 (8Cir. 2005) )

Click HERE for the courds opinion.

*kkkkk

Traffic Stops
Arizona v. Johnson 129 S. Ct. 781, January 26, 20Q%upreme Court)

In a traffic stop setting, the first Terry condition - a lawful investigatory stop - is met
whenever police lawfully detain an automobile and its occupants for a traffic violation.
Police need not, in addition, have cause to believe any occupant of the vehicle is involved in
criminal activity. All that is necessary to justify a frisk of the driver or a passenger during

a traffic stop is reasonable suspicion that the person subjected to the frisk is armed and
dangerous.

Click HERE for the Courfs opinion.

Editor & Note: On a closely related issue, one federal circuit has held thatrg stop and a
Terryfrisk arefitwo independent actions, each requiring separate justificaiidhs. v. Orman

486 F.3d 1170, (9Cir. 2007) andJ.S. v. Salinas246 Fed. Appx. 480 {bCir. 2007). In both

cases the Ninth Circuit held that an officer may conduct a frisk during a voluntary/consensual
encounter if he has a reasonable suspicion that the subject is presently armed and dangerous. The
Supeme Court declined to hear the appeal of both cases.

*kkkkk
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Brendlin v. California, 127 S. Ct. 2400, June 18, 20QBupreme Court)

When police stop a vehicle, the driver and passengers are effectively seized, giving the
passenger a right to challage the legality of the stop and the admissibility of evidence
discovered adifruit of the poisonous treed No passenger in such a situation would feel free
to leave, even after the vehicle came to a full stop. For safety reasons alone, officers would
be unlikely to allow the passenger just to walk away even if the offense was a mere traffic
violation.

Click HERE for the Courds opinion.

*kkkkk

U.S. v. Rimley,588 F.3d 202 (4Cir.), December 07, 2009

During a traffic stop, after learning that defendant had two prior convictions for driving with a
suspended license, the deputy arrested defendant, handcuffed him, and placed him in the backseat
ofthedeput y6s patr ol car . The deputy then returned
requested that the front seat passenger step out of the truck. When the passenger moved his right

leg to step out, the deputy noticed and seized a silver pistolrig on the floorboard in front of the
passengerside seat.

The deputy | awfully seized def endhbefoteény segréhoft o | wh

def endant 6 s Ariednd v Gaet,(seaecih af a \wloicle incident to arrest of an occupant)
does not apply to the facts.

In Maryland v. Wilson, 519 U.S. 408, 4145 (1997), the Supreme Court held that an officer
conducting a lawful traffic stop may, as a safety measure, order any passenger to exit the vehicle as
a matter of course. Nothing inGant undermines the brightline rule established inWilson.

ClickHEREf or the courtdés opinion.

*kkkkk

U.S. v. GoodwirBey,584 F.3d 1117 (BCir.), October 28, 2009

After officers received a report of an earlier incident involving occupants of a car
displaying a weapon, they stopped a car of the same make, model and color. Officers
arrested a passenger on an existing warrant, frisked the other three occupants, and then
searched tle passenger compartment. After getting the key from the driver, they found a
handgun in the locked glove box.

The earlier incident report, along with the
sufficiently implicated officer safety concerns to justiy a search of the passenger
compartment incident to arrest.

The earlier incident report also provided a reasonable suspicion that there was a weapon in
the vehicle that the unsecured occupants could immediately access. Even if the search
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incident to arrest exception did not apply, these same concerns for officer safety would
justify a Terry frisk of the passenger compartment.

Click HEREf or t he courtds opinion.

*kkkkk

U.S. v. Ramel-Portillo, 586 F.3d 376 (BCir.), October 27, 2009

To temporarily detain a vehicle for investigatory purposes, a Border Patrol agent on roving

patr ol must be aware of Ospecific articul abl e
those facts, tlat warrant a reasonable suspicion that the vehicle is involved in illegal
activities, such as transporting undocument eoc
dispositive) that may be considered include: (1) the characteristics of the area in which the
vehicle is encountered; (2) the arresting age
( 3) the areabs proximity to the border; (4)
information about recent illegal trafficking in aliens or narcotics in the area; (6) the
appearance of the vehicle; (7) the driverds

appearance and behavior. o

Proximity of the stop to the border (in this case a mere 500 yards) is afforded great weight,
but this factor alone does not anstitute reasonable suspicion to stop.

Factual conditions, such as wearing seatbelts, sitting rigidly, refraining from talking to one
another, and having no shopping bags when leaving WMiart (even when consistent with
alien smuggling), do not provide easonable suspicion if those conditions also occur even
more frequently in the law-abiding public.

Whether a driver looks at an officer or fails to look at an officer, taken alone or in
combination with other factors, should be accorded little weight.

Reasonable suspicion cannot result from the simple fact that two cars are traveling on a
roadway or exiting a parking lot, one in front of the other, unless there are other
Aconnecting factorso t o establ i sh t hat t hei
considered suspicious.

I n cases that present no evidence of erratic
that would make it a likely mode of transportation for illegal aliens, and no tips by
informants, this Court has been quite reluctant to caclude a stop was based on reasonable
suspicion.

Click HEREf or t he courtdéds opinion.

*kkkkk
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U.S. v. Jones562 F.3d 768 (B Cir.), April 16, 2009

Brendlin v. California, 551 U.S. 249 (2007)makes it clear that, generally, when a police
officer pulls over a vehicle during a traffic stop, the officer seizes everyone in the vehicle,
not just the driver. Yet, the Brendlin Court also observed,iithere is no seizure without
actual submissiono

Even though an occupant in a vehicle stopped by the police is generally deemed seized by
virtue of the stopping of the vehicle, he is not thereby seized if he does not submit to the
show of authority. When police vehicles hemmed in the aady parked car, the driver and
other passenger in the Nissan werdjseized by virtue of their passive acquiescencé
remaining in the car. But, by opening the car door and jumping out as though he wanted
to run, defendant did not submit. He was nofisdézedo until he stopped at the command of
the officer. Observations made by the officer after defendant got out but before he
submitted may be used to justify the seizure.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Al Nasser555 F.3d 722 (8 Cir.), February 04, 2009

A driver who stops is notfiseizead under the Fourth Amendment just because he thinks
that the police want him to stop, even when such belief is objaely reasonable. To
constitute afiseizure it is necessary that law enforcement conduct cause the stop and that
the conduct isfiintentionally applied.0 But, not every stop that is caused by intentional law
enforcement conduct is aiseizured A driver stopped in traffic by officers at the scene of
an accident or by officers pulling over another car is nofiseizea even though the conduct

of the police is intentional. A person is seized when he is meant to be stopped by a
particular law enforcement acion and is so stopped.

Click HERE for the courds opinion

*kkkkk

U.S. v. Stewart551 F.3d 187 (¥ Cir.), January 08, 2009

A traffic stop based on a reasonable suspicioof a traffic violation is lawful under the
Fourth Amendment. Probable cause of a traffic violation is not required.

The 39, 5", 8" 9" and D.C.Circuits agree (cites omitted)
The 6" Circuit disagrees(cite omitted)

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Oliver550 F.3d 734 (8Cir.), December 23, 2008

During a traffic stop, when the risk of harm to both the police and the occupants is
minimized if the officers routinely exercise unquestioned command of the situation,
passengers may be frisked during a traffic stop based upon reasonable suspicion they may
be armed and dangerous Se&nowles v. lowa 525 U.S. 113 (1998). No reasonable
suspicion of criminal activity unrelated to the traffic stop is required to justify the pat-
down search.

Click HERE for the courds opinion

Editor & Note: The Supreme Court confirmed thectiit courts decision in the case Afizona
v. Johnsonl29 S. Ct. 781, January 26, 2009.

*kkkhkk

U.S. v. Blair,524 F.3d 740 (8Cir.), May 02, 2008

An officer must have probable cause to make a stop for a civil traffic infraction, and
reasonale suspicion of an ongoing crime to make a stop for a criminal violation.

Presence in a higkcrime area at 10:30 p.m. does not by itself justify derry stop. That a
given locale is well known for criminal activity will not by itself justify a Terry stop,
although it may be taken into account with other factors. A late hour can contribute to
reasonable suspicion; however, 10:30 p.m. is not late enough to arouse suspicion of
criminal activity.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Booker496 F.3d 717 (D.C. Cir.), August 10, 2007

Traffic stops premised on mistakes of fact are constitutional so long as the mistake is
objectively reasonable. Stops premised onmistake of law, even a reasonable, goddith
mistake, are generally held to be unconstitutional. Even when the articulated basis for the
stop is a mistake of law, the stop is lawful if an objectively valid basis for the stop
nonetheless exists. The offerds fisubjective reason for making the arresh need not be the
criminal offense as to which the known facts provide probable cause.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Teleguz492 F.3d 80 (1 Cir.), July 24, 2007

When a driver heeds a police order to stop only to drive away as the police approach the

vehicle, the driver has not been seized within the meaning of the Fourth Amendment. A
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fiseizured requires sulmission to police authority. The driveits initial fleeting stop does not
amount to such submission.

Click HERE for the courds opinion.

*kkkkk

U.S. v. SorianaJarquin, 492 F.3d 495 @ Cir.), July 11, 2007

A simple request for identification from passengers falls within the purview of a lawful
traffic stop and does not constitute a separate Fourth Amendment event. Just as the
officer may ask for the identification of the driver of a lawfully stopped vehicle, so he may
request identification of the passengers also lawfully stopped. No separate showing is
required. Officers performing a lawful stop are authorized to take such steps as are
reasonably necessary to protect their personal $sty thereafter. When an officer
legitimately stops a vehicle, the identity of the persons in whose company the officer
suddenly finds himself may be pertinent to the offices wellbeing.

The 8" and 11" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Proctor489 F.3d 1348 (D.C. Cir.), June 19, 2007

Vehicle impoundment conducted without a search warrant iper seunreasonable under
the Fourth Amendment subject only to a few specifically established and well delineated
exceptions. One exception is thBcommunity caretakingd exception. The authority of
police to seize and remove from the streets vehicles impeding traffic or threategjmpublic
safety and convenience is beyond challenge.

If a standard impoundment procedure exists, a police officés failure to adhere to it is
unreasonable and violates the Fourth Amendment. The Fourth Amendment requires that
an inventory search be rasonable and, if a standard procedure for conducting an
inventory search is in effect, it must be followed. If the seizure of the car was
unconstitutional, the materials later recovered during the inventory search are excluded.

The Supreme Court has oty suggested that a reasonable, standard police procedure must
govern the decision to impound. The 7th and 8th Circuits have held that the decision to
impound must be made pursuant to a standard procedure. The 1st Circuit does not require
that an impoundment be governed by standard police procedure.

Click HERE for the courds opinion.

*kkkkk
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Bircoll v. Miami-Dade County480 F.3d 1072 (1“1Cir.), March 07, 2007

Title Il of the Americans with Disabilities Act and the Department of Justice implementing
regulations do not require police to wait for an oral interpreter before taking field sobriety
tests on a profoundly deaf subject. Such is not a reasonable modification of i
procedures given the exigent circumstances of a DUI stop on the side of a highway, the on
the-spot judgment required of police, and the serious public safety concerns in DUI
criminal activity.

Click HERE for the courds opinion.

*kkkkk

US v. Meredith 480 F.3d 366 (B Cir.), February 26, 2007

After ordering an occupant to exit a vehicle and hearing that he claims to be physically
unable to do so, an officer may open thedccupants door and conduct a minimally
necessary visual inspection of the person of that occupant. Further, if this inspection
reveals articulable facts constituting reasonable suspicion that the occupant is armed and
dangerous, he may be patted down tthe same extent as he could have been if he had
complied with the order to exit the vehicle. Officers need no suspicion to order the
occupants to step out of the car. Likewise, officers need no suspicion to open the door and
perform a brief visual checkof the disabled occupant.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mendez476 F.3d 1077 (8Cir.), February 23, 2007

This opinion vacates and reverses thepmion at 467 F.3d 1162, October 30, 2006 and
briefed below.

Based on the U.S. Supreme Coui holding in Muehler v. Mena, 544 U.S. 93 (2005), the 9th
Circuit now holds that because the officer8 questioning did not prolong the stop, the
expanded questning did not have to be supported by separate reasonable suspicion for
purposes of the Fourth Amendment.

Click HERE for the courds opinion.

*kkkkk

U.S. v. HerreraGonzalez 474 F.3d 1105 (8 Cir.), January 26, 2007

A traffic stop is reasonable under the Fourth Amendment if it is supported by either
probable cause or an articulable and reasonable suspicion that a traffic violation has
occurred. Even if the officer was mistlen in concluding that a traffic violation occurred,
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the stop does not violate the Fourth Amendment if the mistake was afiobjectively
reasonabl® one.

Even if a traffic stop is determined to be invalid, subsequent voluntary consent to a search
may purge the taint of the illegal stop if it was given in circumstances that render it an
independent, lawful cause of the officds discovery. To determine whether sufficient
attenuation between the unlawful stop and the consent exists, consider the following
factors: (1) the amount of time between the illegal stop and the consent; (2) the presence of
intervening circumstances; and (3) the purpose and flagrancy of the official misconduct.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Guerrero472 F.3d 784 (1D Cir.), January 02, 2007

If officers merely examine an individuals driverd license, a detention has not taken place.
When officers retain a driver& license in the corse of questioning, that individual, as a
general rule, will not reasonably feel free to terminate the encounter. Handing back
defendant® papers, thanking them for their time, and beginning to walk away are
generally sufficient to terminate the detentio. Returning a driveré documentation may
not end the detention if there is evidence of a coercive show of authority, such as the
presence of more than one officer, the display of a weapon, physical touching by the officer,
or his use of a commanding tonef voice indicating that compliance might be compelled. A
defendants consent must be clear, but it need not be verbal. Consent may instead be
granted through gestures or other indications of acquiescence, so long as they are
sufficiently comprehensibleto a reasonable officer. Norverbal consent may validly follow

a verbal refusal.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mendez467 F.3d 1162 (8Cir.), October 30, 2006
See Vacation and Reversal Above

Past gang membership and a felony conviction do not give rise to the requisite type of
particularized, reasonable suspicion necessary to expand questioning beyond the scope of
the traffic stop.

During a traffic stop, police needed particularized, reasonable suspicion to expand
guestioning beyond the scope of the traffic stopA police officer may only flask questions
that are reasonably related in scope to the justification for his initiation of contact and
may expandthe scope of questioning beyond the initial purpose of the stop only if he
Rarticulate[s] suspicious factors that are particularized and objective.

Click HERE for the couris opinbn.
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U.S. v. Zacher465 F.3d 336 (BCir.), October 11, 2006

A seizure of a package sent through FedEx occurs only when law enforcement
Aimeaningfully interferesd with an individual & possessory interests in the property. A
meaningful interference occurs only if the detention delays the timely delivery of the
package. No change of custody occurs just because the carrier gives the package to police
at the carrierés place of business. The sendBrreasonable expectations of how the carrier
will handle the package define the scope of the carrié custody. A reasonable person
could expect FedEx to handle his or her package the same wa{SeeU.S. v. Valere, 424
F.3d 694 (8 Cir. 2005)

Click HERE for the courds opinion.

*kkkkk

U.S. v. DelfirColina, 464 F.3d 392 (8 Cir.), September 22, 2006

Looking at this issue for the first time, the Court decides:

The Terry reasonable suspicion standard applies to route traffic stops despite language

in Whren v. U.S, 517 U.S. 806 (1996), that suggests that the decision to stop an automobile
is reasonable only where the police have probable cause to believe that a traffic violation
has occurred. A traffic stop will be deemed a reasonabléseizured when an objective
review of the facts shows that an officer possessed specific, articulable facts that an
individual was violating a traffic law at the time of the stop.

The 29, 6", 8", 9" 10", and 11" Circuits agree(cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Washington455 F.3d 824 (8Cir.), August 01, 2006

To justify a traffic stop, police must objectively have a easonable basis for believing that
the driver has breached a traffic law. If an officer makes a stop based on a mistake of law,
the mistake of law must befiobjectively reasonabled The officerés subjective good faith
belief about the content of the laws irrelevant. Officers have an obligation to understand
the laws that they are entrusted with enforcing, at least to a level that is objectively
reasonable.

SeeU.S. v. McDonald 7" Circuit (above)

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Mosley454 F.3d 249 (3 Cir.), July 21, 2006

Looking at this issue for the first time, the Court decides:

A traffic stop is a seizure of everyone in the stopped vehicle. Thypassengers in an illegally
stopped vehicle havefistandingd to object to the stop, and may seek to suppress the
evidentiary fruits of that illegal seizure under thefifruit of the poisonous tree doctrined
When a vehicle is illegally stopped, no evidenceudnd during the stop may be used against
any occupant of the vehicle unless the government can show that the taint of the illegal stop
was purged(attenuation, independent source, inevitable discovery).

The ¥, 5™, 7", 8" 9" and 11" Circuits agree(cites omitted)
Click HERE for the courds opinion.

*kkkkk

U.S. v. McDonald453 F.3d 958 (7 Cir.), July17, 2006

Looking at this issue for the first time, the Courtides:

An officer cannot have a reasonable belief that a violation of the law occurred when the
acts to which an officer points as supporting probable cause are not prohibited by law.
Unlike a mistake of fact, a mistake of law, no matter how reasonable amderstandable,
cannot provide the objectively reasonable grounds for providing reasonable suspicion or
probable cause. The good faith exception will also not apply.

The 5", d" 10", and 11" Circuits agree (cites omitted).

The 8" Circuit disagrees(SeeU.S. v. Washingtonabovs.

Click HERE for the courds opinion.

*kkkkk

Arrest Warrants

Manzanares v. Higdon575 F.3d 1135 (1DCir.), August10, 2009

Even when a felony has been committed and there is probable cause to believe that
incriminating evidence will be found within a home, police may not enter without a
warrant absent exigent circumstancesPayton v. New York 445 U.S. 573 (1980). dHce
may enter a home without a warrant on valid consent. Consent may be withdrawn, and if

it is, police violate the Fourth Amendment by remaining in the home. Labeling an
encounter in the home as either an investigatory stop or an arrest is meaningldsscause
Paytonds probable cause requirement applies to all such seizures in the home. Based upon
facts known at the time, probable cause of a crime did not exist.
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