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15! CIRCUIT

U.S. v. LeonQuinones,588 F.3d 748Decembef7, 2009

A conviction under 18 U.S.C. 824(c) requires proof that the defendant used a real firearm

when committing the predicate offense. A toy or replica will not do. Although § 924(c)
requires proof t hat the gun is real, t he go
scientific certainty. Descriptive lay testimony can be sufficient to prove that the defendant

used a real gun.

The direct evidence included three bank employees, each of whom observed the object

carried by De Le-n at close range,, ovhor cal |
Afirearm. o One employee further testified 1
plated, 0 a description which is consistent wi
real gun. Mor eover, none of t e wiirterpd s T@as gaa

otherwise described it in a way that would indicate that the gun was not real. There was

also circumstantial evidence indicating that defendant carried a real firearm. At trial, some

of the empl oyees st at ed defeidant mighthharysomeene within af r a i
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the gun. And, throughout the robbery, the employees at the bank reacted as if the gun was
real, foll owing defendantds various orders.
reactions of the witnesses, the jury as entitled to infer that defendant carried a real
firearm.

Click HEREf or t he courtdéds opinion.

*kkkkk

U.S. v. Troy583 F.3d 20September 25, 2009

Looking at this issue for the first time, the court decides:

Whether a federal officer isfiengaged in . . . the performance of official dutigsin 18 U.S.C.

8§ 111(a) does not turn on whether the law being enforced is constitutional or applicable to
the defendant, or whether the levy order being enforced was validly obtained; rather it
turns on whether the federal officer is acting within the scope of what [hak employed to
do ... oris engaging in a personal frolic of his own.

CBP officers are expected to determine whether people and conveyances entering the
country are allowed to enter and are properly documented. The officers are also
responsible for ensiring the security of the inspection building and the area around it, a
duty that includes inquiring about the activities of people walking near the border.

Defendants claim that the officei decision to stop him from exiting the inspection
building was an unconstitutional seizure in derogation of the Fourth Amendment is beside
the point, for the inquiry into whether the officer was engaged in the performance of her
official duties does not turn on the precise limits of her authority, but rather on the pper
characterization of her conduct as official or personal.

The 29 4" 5" ", 7", g, 9" 10", 11", and D.C. Circuits agree(cites omitted).

Click HERE for the courds opinion.

*kk k k%

U.S. v. Buccib82 F.3d 108, September 11, 2009

Law enforcement authorities installed a video camera on a utility pole across the street
from Bucciés home and conducted surveillance of the front of his house for eight months.
The camera was placed in a fixed location that enabled agents to monitor aétyvon the
driveway and afforded agents a view of the garage door and inside the garage when the
door was open. The video camera had no remote capabilities that allowed agents to either
change the view or magnification of the camera without being physidsl at the scene.
There are no fences, gates or shrubbery located in front of Budsiresidence that obstruct
the view of the driveway or the garage from the street. Both were plainly visible.
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An individual does not have an expectation of privacy in item or places he exposes to the
public. Therefore, the use of the video surveillance did not violate the Fourth Amendment.

Click HERE for the courds opinion.

*kk k*kk

U.S. v.Fagan,577 F.3d 10August13, 2009

The Warrant Clause of the Fourth Amendment has been interpreted to permit searches
not only of the premises specified in a warrant but also of structurefappurtenanto to
those premises. Whether a searching officer reasonably could conclude that a specifi
structure is appurtenant to the premises specified in a particular search warrant
necessarily demands close attention to the facts incident to the search in question. Factors
include the proximity of the structure to the described premises; the locatidis layout and
the contextspecific relationship between the structure and the premises specified in the
warrant; and extrinsic evidence, including evidence discovered during admittedly valid
portions of the search, suggesting that the structure is appurtamt to the premises
specified in the warrant.

In the case at hand, the thirdfloor closet was located on the thirefloor landing, no more
than eight feet from the front door of the apartment; the landing itself was small and led to
the apartment; the spatal relationship between the closet and the apartment was intimate;
the other residential units in the building were physically removed from both the third
floor and the third -floor landing; and the key found in the defendands bedroom opened the
padlock that secured the closet. Thus, evidence found in the flat quite literally opened the
door to the closet. That combination of factors was sufficient to permit an objectively
reasonable officer to conclude that the storage closet was appurtenant to the apagn
and to search the closet under the purview of the warrant.

What counts is whether the searching officer has an objectively reasonable basis for
believing that a particular structure is appurtenant to the premises specified in the search
warrant. If he does, he may search that structure under the purview of the warrant; he
need not halt his search to scrutinize lease arrangements, interrogate landlords, or
interview other occupants of the building.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Lewisb54 F.3d 208, February 02, 2009

Title 18 U.S.C. § 2252(a)(2) requires that the government prove actual interstate
transmission or shipment of the child pornography images. Proof of transmission of
pornography over the Internet or over telephone lines satisfies the interstate commerce
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element of the offese. The government proved the images traveled interstate when it
introduced evidence that defendant received images that were transmitted over the
Internet.

The 3% and 5" Circuits agree (cites omitted).

Editor &5 Note: This case was prosecuted under the child pornography statute as it was written at
the time of the offenses. Congress recently amended the statutes to expand the jurisdictional
coverage by replacing all instancesfiof interstaté with fin or affectinginterstaté commerce.
Effective Child Pornography Prosecution Act of 2007, Pub. L. No-3EBB) § 103.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Boskic545 F.3d 690ctober 22, 2008

The quastcoercive nature of an official immigration interview in a federal building,
whether the door is open o not, is a factor to be considered in deciding whether a
confession was given voluntarily because it would be naive to ignore the perceptien
indeed fear- of all non-citizens in the United States that immigration authorities control
their fate. The fdlowing factors also weigh against voluntariness: (1) the agerdtdecision
not to inform Boskic of the nature of the offenses that they suspected he had committed, (2)
the absence of counsel during the interview, and (3) Boskicnervousness and hesitancyt
the outset of the interview.

The Supreme Court has never elaborated on what instruments beyond indictment and
information would constitute a fiformal charged for purposes of the Sixth Amendment

right to counsel. A federal complaint does not qualify & such, primarily because of its

limited role as the precursor to an arrest warrant. The process of securing a federal
criminal complaint does not involve the appearance of the defendant before a judicial
officer. It is therefore unlike a preliminary hearing or arraignment. Nor does the process

of securing a federal criminal complaint require, by statute or rule, the participation of a

prosecutor. It is therefore unlike the procedures for securing an indictment or

information, which require the participation of a prosecutor and, in that sense, manifest
the icommitment to prosecuted

The 2, 39, 4" 6", 8", 9", and 11" Circuits agree (cites omitted)
Click HERE for the courds opinion.

*kkkkk

U.S. v. Godin534 F.3d 51, July 18, 2008

To obtain a conviction under 18 U.S.C. §028A(a)(1), the aggravated identity theft statute,
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the government must prove that the defendant knew that the means of identification
transferred, possessed, or used during the commission of an enumerated felony belonged to
another person.

The D.C. Circuit agrees(cite omitted) The 9" Circuit also now agrees with the 1 and D.C.
circuits - seeU.S. v.Miranda-Lopez(9" Cir.) below.

The 4", 8" and 11" circuits disagree(cites omitted)
Click HERE for the courds opinion.
Editor & Note: SeeFloresFigueroa v. U.S.129 S. Ct. 1886, May 4, 2009, where 8ugpreme

Court held that to obtain a conviction under this statute, the government must prove that the
defendant knew that the means of identification belonged to a real person.

Click HERE for the Supreme Cou# opinion.

*kkkk *

U.S. v. MoralesAldahondo,524 F.3d 115April 24, 2008

When evaluating a claim that information in a search warrant affidavit was stale, the
timeliness of information is not measured simply by counting the number of days that have
elapsed. Instead, the nature of the information, the nature and characteristics of the
sugpected criminal activity, and the likely endurance of the information is considered.

Three year old information is not stale when supported by the testimony of an agent, based
on his experience and training, that people who download child pornographyalue their
collections to such an extent that they keep the images for a period of time, usually years
and that a person who uses a computer to access child pornography is likely to use his
computer both to augment and to store the collected images. Hisy teaches that
collectors prefer not to dispose of their dross, typically retaining obscene materials for
years.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Rogers;21 F.3d 5, March 25, 2008

The term fiphotoso certainly includes fideveloped print photographso Given the current
state of technology, the termfiphotosd also reasonably includes images captured on
videotapes or by a digital camera. It is reasonable to believe that a videotape could contain
fiphotosd Search of a videotape forfiphotos is within the scope authorized by the
warrant.

Click HERE for the courds opinion.
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U.S. v. LaFortune 520 F.3d 50March 18, 2008

The best practice is for an applicant seeking a warrant based on images of alleged child
pornography to append the images or provide a sufficiently specific description of the
images to enable the magistrate judge to determine independently whether theygably
depict real children.

Neither expert testimony nor fiinformed lay opiniono is required to support a judges
search warrant probable cause determination that the alleged child pornography involves
real children rather than virtual children.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mousli511 F.3d 7, December 13, 2007

The Fourth Amendment warrant particularity requirement obligates the police to specify
the precise unit of a multiunit dwelling that is the subject of the search. The general rule
is that a warrant that authorizes the seach of an undisclosed multiunit dwelling is invalid.
There are exceptions to this rule.

The police can validly search a multiunit dwelling even if the search warrant was only for

a singleunit dwelling, provided the police reasonably believed that thelwelling contained
only one unit. Search warrants and affidavits should be considered in a common sense
manner, and hyper technical readings should be avoided.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brown510 F.3d 57December 07, 2007

A part of the driveway that is freely exposed to public view does not fall within the
curtilage. This is true even where that part of the driveway is somewhat removed from a
public road or street, and its viewing by passersby is only occasional. In ordéar a part of

a driveway to be considered within the hom& curtilage, public viewing of it must be, at
most, very infrequent. The remoteness of the relevant part of the driveway and steps taken
by the resident to discourage public entry or observation gasupport a finding that it falls
within the curtilage.

The part of the driveway not visible from the public street, due in part to the 408oot
length of the driveway and vegetation between it and the street, was not curtilage since
there were no ereted barriers, no posted signs, and no other action taken to prevent or
discourage public entry. Although there were also no signs directing visitors to the motor
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repair business located in the garage, patrons were allowed onto the property to drop off
and pick up motors.

The 7th and 8thCircuits agree (cites omitted).
The 6th Circuit agrees, using a somewhat different rationalécite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Barnes506 F.3d 580ctober 29, 2007

The reasonable suspicion standard governs strip and visual body cavity searches in the
arrestee context. An initial strip search for contraband and weapons is clearly justified
given an arrest for a drug trafficking crime. However, a visual body cavity sarch involves

a greater intrusion into personal privacy. Accordingly, a more particularized suspicion that
contraband is concealed is required prior to conducting a visual body cavity search.

Reasonable suspicion or even probable cause can be establisiH®gy the ficollective
knowledged or fipooled knowledg® principle. Specifically, reasonable suspicion can be
imputed to the officer conducting a search if he acts in accordance with the direction of
another officer who has reasonable suspicion.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Teleguz492 F.3d 80, July 24, 2007

When a driver heeds a police order to stop only to drive away as the police approach the
vehicle, the driver has not been seized within the meaning of the Fourth Amendment. A
fiseizured requires submission to police authority. The driveés initial fleeting stop does not
amount to such submission.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Nascimento491 F.3d 25, July 02, 2007

When police arrest a partially clothedindividual charged with a crime of violence in his
home, the need to dress him may constitute an exigency justifying the officers in entering
another room in order to obtain needed clothing. When the police neither manipulate nor
use the situation as a petext to carry out an otherwise impermissible search, the conduct of
the police in deciding to dress the suspect is reasonable. Common sense and practical
considerations must guide judgments about the reasonableness of searches and seizures. A
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cabinet eght to ten feet away from an unrestrained suspect can be said to be within the
suspects immediate control and subject to search incident to arrest.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Bravo489 F.3d 1, May 29, 2007

The Maritime Drug Law Enforcement Act (MD LEA) allows the United States to enforce
drug laws outside of the United States, and more specifically, exercise jurisdiction over
stateless vessels. Avessel without nationalityd includes a vessel aboard which the master
or person in charge makes a clan of registry and the claimed nation of registry does not
affirmatively and unequivocally assert that the vessel is of its nationality.

The Fourth Amendment prohibits flunreasonable searches and seizuesvhether or not
the evidence is sought to be usad a criminal trial. A violation of the Amendment is ffully
accomplished at the time of an unreasonable government intrusion. For purposes of this
case, therefore, if there was a violation of the Fourth Amendment, it occurred solely in
international waters, where the search and seizure took place. However, the Fourth
Amendment does not apply to activities of the United States against aliens in international
waters.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ossai485 F.3d 25, April 24, 2007

The finterstate nexu® element of the Hobbs Act, 18 U.S.C. § 1951(a), is established by
testimony that the stolen money would have been deposited into the business ovimdank
account and used to run the business, which necessarily required the ordering of products
manufactured outside of the state. The government need only adduce evidence of a realistic
probability that the robbery had some slight or minimal impact on interstate commerce.
The government need not prove that the precise funds stolen were certain to be used in
future business purchases. It matters not that the actual effect of the robbery may be slight
or even untraceable.

Click HERE for the courds opinion.

*kkkkk

U.S. v. NievegCastano 480 F.3d 597, March 27, 2007

A machine gun is defined adiany weapon which shoots, is designed to shoot, or can be
readily restored to shoot, automatically more than one shot, without manual reloading, by
8
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a single function of the triggero

Mere possession of theveapon is insufficient to support conviction under 18 USC § 922(0).
The government must also prove beyond a reasonable doubt that the defendant knew the
weapon fihad the characteristics that brought it within the statutory definition of a
machineguno

Click HERE for the courds opinion.
*kkkkk
U.S. v. Pelletier469 F.3d 194, November 28, 2006

The Supreme Courts decision in Hudson v. Michigan, 126 S. Ct. 2159 (200dudson at
QR-7-3 that a violation of the fiknock and announce rule in the course of execuhg a
search warrant does not automatically trigger the Exclusionary Rule applies as well in the
context of an arrest warrant.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Allen 469 F.3d 11, November 17, 2006

Where the vehicle contains no trunk, the entire inside of the vehicle constitutes the
passenger compartment and may be lawfully searched incident to the arrest of an
occupant. This brightline rule extends to SUVSs.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Cottp456 F.3d 25, August 02, 2006

Bartering drugs for firearms constitutes fiused of the firearms under 18 U.S.C. §
924(c)(1)(A).

The 39, 4™ 5" 8" and 9" Circuits agree. (cites omitted).
The 6™, 7", 11", and D.C. Circuits disagree(cites omitted)

Click HERE for the courds opinion.

*kkkkk
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McConkie v. Nichols 446 F.3d 258, May 15, 2006

Abuse of power violates the Fifth Amendment Due Process Clause when it is so extreme
and egregious as tofishock the consciencé. The conduct must be truly outrageous,
uncivilized, and intolerable; it must be stunning, evi@éncing more than humdrum legal
error. Telling someone that his statement would remain confidential and thereby
knowingly misrepresenting the nature of his Fifth Amendment right against seif
incrimination is not so egregious that it shocks the conscience.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Sambqyt33 F.3d 154, December 29, 2005

There is no legal rule requiring police to seek a warrant as soon as probable cause likely
exists. An exigency may exist even when police might have foreseen the circumstances. An
exigency may be negated when the government unreasonably and deliberately delays or
avoids obtaining a warrant.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Coker4d33 F.3d 39, December 28, 2005

For Sixth Amendment right to counsel purposes, a federal charge is a differefibffensed
from a state charge, even when they both deal with the same underlying conduct and have
essentially the same elements. Federal agents can interview and take a stateinfrom the
suspect without notification to and the presence of the attorney representing the suspect on

the state charge.

The 2nd Circuit disagrees’ U.S. v. Mills, 412 F.3d 325 (2005)The 5th Circuit agreesi U.S.
v. Avants 278 F.3d 510 (2002).

Click HERE for the courds opinion.

*kkkkk

2" CIRCUIT

U.S. v.Aguilar, 585 F.3d 652Novembel05, 2009

Under 18 U.S.C. § 848(e)(1)(A) it is a crime to commit murder whiléiengaging in an
offense punishable under 21 U.S.C. § 841(b)(1)(A), drug distribution. The government does
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not have to prove that a drug related motive was the sole, jpnary, or most important
reason for a killing as long as it was one purpose.

The fAsubstantive connection requirement implied in the fiengaging iro element of 8§
848(e)(1)(A) can be satisfied by proof that at least one of the purposes of the killing was
related to an ongoing drug conspiracy. It can also be satisfied by proof that the defendant
used his position in or control over such a conspiracy to facilitate the murder, for instance
to induce confederates to participate in the murder by promising to foriye past drug debts
and to supply drugs in the future.

Click HERE for the courds opinion.
U.S. v. RomerdPadilla, 583 F.3d 1260ctober 07, 2009

Looking at this issue for the first time, the court decides:

Title 21 U.S.C. § 959(a) makes iffiunlawful for any person to manufacture or distribute a
controlled substance . . . (1) intending that such substance or chemicallvidze unlawfully
imported into the United States . . or (2) knowing that such substance or chemical will be
unlawfully imported into the United States. The government must prove beyond a
reasonable doubt that the defendant actually knew or intended tha controlled substance
he distributed or manufactured would be illegally imported into the United States. When
the government does not prove the specific intent, it must prove actual (as opposed to
constructive) knowledge that such substance or chemicalill be unlawfully imported into

the United States.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Shimh84 F.3d 3940ctober 01, 2009

The Mann Act, 18 U.S.C. § 2421, punishégw]hoever knowingly transports any individual

in interstate . . . commerce . . . with intent that such individual engage in prostitution . .0.
fiKknowingly 0 qualifies fiinterstate commerced Therefore, the government must prove
beyond a reasonable doubtas an essential element of the offense, that the defendant knew

the women were transported in interstate commerce.

Click HERE for the courds opinion.

*kkkkk
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U.S. v.Plugh, 576 F.3d 135July31, 2009

Police may not question a suspect in custody who, when informed of iranda rights,
expresses uncertainty with regard to asserting his Fifth Amendment rights while
contemporaneously refusing to sign a waiver of rights form. Defendant invoked his Fifth
Amendment rights by unequivocally refusing to sign the waiver form in responséo a
custodial agenés instruction to sign the waiver form if defendant agreed with it. Therefore,
his custodial agents were required to refrain from further interrogation.

While defendants statementsjfil am not sure if | should be talking to yow and fil don&
know if | need a lawyerp appear ambiguous, defendarés ultimate action’i his refusal to
sign 1 constituted an unequivocally negative answer to the question posed together by the
waiver form and the agent, namely, whether he was willing to waiveidirights.

The agents did not scrupulously honor defendaid rights when they repeatedly told him
that any cooperation would be brought to the attention of the AUSA and by telling him
that he was about to be taken to the Marsh&b office. Even if defendat invoked his right
to counsel and his right to remain silent equivocally or ambiguously, suppression is
nonetheless required since the agents, at least as to the defendamight to remain silent,
failed to limit themselves to narrow questions only forthe purpose of clarifying the
ambiguity.

Click HERE for the courds opinion.

*kkkk *

U.S. v.Ness 565 F.3d 73May 08, 2009

Defendants avoidance of a paper trail, hiding of the drug proceeds in packages of jewelry,
and use of code words show dnthat he concealed the proceeds in order to transport them.
While such evidence may indicate that defendant was concealing the nature, location, or
source of the narcotics proceeds, it does not prove that his purpose in transporting the
proceeds was taonceal these attributes. It evidences ndiwhyo he moved the money, but
only ihowd he moved it. UnderCuellar v. United States 128 S. Ct. 1994 (2008), such
evidence is not sufficient to prove transaction or transportation money laundering offenses.
A conviction under 18 U.S.C. § 1956(a)(2)(B)(i) must be based on evidence that the
defendant: (i) attempted to transport the funds across the United States border; (ii) knew
that those fundsfirepresent[ed] the proceeds of some form of unlawful activitg; and (iii)
knew that such transportation was designed téiconceal or disguise the nature, the location,
the source, the ownership, or the contral of the funds.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Hertular,562 F.3d 433, April 06, 2009

For a threat to satisfy the force element of 18 U.S.C. § 111, there must be proof that the
alleged threat would objectively inspire fear of pain, bodily harm, or death that is likely to
be inflicted immediately. The government must prove that the defendannstilled (1) a
reasonable apprehension of bodily harm (2) likely to be inflicted immediately. An implied
threat to use force sometime in the indefinite future is insufficient to support a § 111
conviction. Circumstances that certainly instill an objetively reasonable fear that
homicidal threats are serious and real are not sufficient to establish that the agents were
being threatened with immediate harm.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Simmons560 F.3d 98, March 17, 2009

An anonymous tip concerning an ongoing emergenckiis entitled to a higher degree of
reliability and requires a lesser showing of corroboration than a tip that alleges general
criminality. 0

The 4", 7" 9" 10", and 11" Circuits agree (cites omittel).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Draper553 F.3d 174, January 20, 2009

To sustain a witness retaliation charge, 18 U.S.C. § 1513, the government must establish
three elements: (1) the defendant engaged in conduct that caused or threatened a witness
with bodily injury ; (2) the defendant acted knowingly, with the specific intent to retaliate
against the witness for information the witness divulged to law enforcement authorities
about a federal offense; and (3) the officials to which the witness divulged information were
federal agents. A witnes& interactions with local authorities, which just happen to be
eventually reported to federal authorities, does not provide the requisite federal contacts
under the statute.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Stewart551 F.3d 187, January 08, 2009

A traffic stop based on a reasonable suspicion of a traffic violation is lawful under the
Fourth Amendment. Probable cause of a traffic violation is not required.
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The 3¢, 5", 8" 9" and D.C. Orcuits agree (cites omitted)
The 6" Circuit disagrees(cite omitted)

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Hayes551 F.3d 138, December 24, 2008

There is no legitimate expectation of privacy in the front yard of a home clearly within
plain view of the public road and adjoining properties insofar as the presencef the scent
of narcotics in the air is capable of being sniffed by a police narcotics dog.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Lopez547 F.3d 397, November 13, 2008

The voluntary consent of a ceenant is valid absent the affimative objection by the
defendant who is present. Law enforcement has no duty to ask the defendant whether he
consents to the search, no matter how easy or convenient it might be to do so. Rather, the
onus is on the defendant to object to the search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Lopez547 F.3d 364, November 10, 2008

A separate itemization of each object found, regardless of its value, is not required for an
inventory search to be reasonable under the Fourth Amendment. Such an obligation
would interfere severely with the enforcement of the criminal laws by requiringrrational,
unjustified suppression of evidence of crime where officers, conductingl@na fidesearch
of an impounded vehicle, found evidence of serious crime but, in making their inventory,
failed to distinguish between the maps of Connecticut and New Yk or failed to list
separately the soiled baby blanket or a pack of gum.

When officers, following standardized inventory procedures, seize, impound, and search a
car in circumstances that suggest a probability of discovering criminal evidence, the
officers will inevitably be motivated in part by criminal investigative objectives. Such
motivation, however, cannot reasonably disqualify an inventory search that is performed
under standardized procedures for legitimate custodial purposes.

Click HERE for the courds opinion.
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U.S. v. Luna547 F.3d 660ctober 16, 2008

A conspiracy conviction requires proof that two or more persons agreed to participate in a
joint venture intended to commit an unlawful act. A transfer of drugs from a seller to a
buyer necessarily involves agreement, howewvdrief, on the distribution of a controlled
substance from the former to the latter. However, while the illegal sale of narcotics is a
substantive crime requiring an agreement by two or more persons, the sale agreement itself
cannot be the conspiracy todistribute, for it has no separate criminal object. Without
more, the mere buyerseller relationship is insufficient to establish a conspiracy. The
rationale for holding a buyer and a seller not to be conspirators is that in the typical buy
sell scenario,which involves a casual sale of small quantities of drugs, there is no evidence
that the parties were aware of, or agreed to participate in, a larger conspiracy. They have
no agreement to advance any joint interest.

However, this rationale does not aply where, for example, there is advanced planning
among the alleged caconspirators to deal in wholesale quantities of drugs obviously not
intended for personal use. Under such circumstances, the participants in the transaction
may be presumed to know tht they are part of a broader conspiracy. A defendant may be
deemed to have agreed to join a conspiracy if there is something more, some indication that
the defendant knew of and intended to further the illegal venture, that he somehow
encouraged the illgal use of the goods or had a stake in such use.

Click HERE for the courds opinion.

*kkkkk

Mora v. People of the State of New Yo8&4 F.3d 183April 24, 2008

Failure to inform detained aliens of the prospect of consular notificatioras required by the
Vienna Convention on Consular Relations will not support an individual civil action for
damages under 42 U.S.C. § 1983 or the Alien Tort Statute.

The 9" Circuit agrees (cite omitted).
The 7" Circuit disagrees(cite omitted).

The 5th and 6th Circuits have ruled in criminal cases that the treaty does not create a
judicially enforceable individual right (cites omitted).

Click HERE for the courds opinion.
*kkkkk
U.S. v. Tran,519 F.3d 98March 10, 2008

A defendantts sole occupancy of vehicle cannot alone suffice to prove knowledge of
contraband found hidden in the vehicle. Corroborating evidence, such as nervousness, a
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false statement, or suspicious circumstances, is necessary to prove this element. Even
where drugs are hidden andtherefore not immediately visible to the occupant or others,
the possibility of discovery may cause an individual with knowledge of the drugs to respond
with nervousness to a law enforcement officés presence.

fiNervousness is one type of evidence that, when considered alongside the defendarsole
occupancy of a vehicle, can support an inference that the defendant knew about the drugs
in the hidden compartment. Nervousness alone is not enough. There must be facts which
suggest that the defendar@s nervousness or anxiety derives from an underlying
consciousness of criminal behavior.

The 5" and 6" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ganimb510 F.3d 134December 04, 2007

The specific intentelement (quid pro quo / this for that) for bribery, extortion, and honest
services mail fraud crimes may be satisfied by showing that a government official received
a benefit in exchange for his promise to perform specific official actsr to perform suchacts
as the opportunities ariselt is sufficient if the defendant understood he was expected as a
result of the payment to exercise particular kinds of influence on behalf of the payor as
specific opportunities arose.

Click HERE for the courds opinion.

*kkkkk

Moore v. Andreno,505 F.3d 203, October 22,@D

A third party has authority to consent to a search of a home when that person(1) has access
to the area searchedand (2) has either (a) common authority over the area, (b) a
substantial interest in the area, or (c) permission to gain access to the area. A third party
who has been told not to enter a room, who has been prevented from entry by padlocks,
who has gaind entry only by cutting the locks with bolt cutters, and who has made these
facts known to the officers, has neither actual nor apparent authority to grant consent.
Such entry violates the Fourth Amendment.

Because the court has never adequately defined the meaning fG&ccese or how
fisubstantialo an interest must be over an area to vest a third party with authority to
consent, the law governing the authority of a third party to consent to the search of anea
under the predominant control of another is unsettled. Therefore, the officers are entitled
to qualified immunity.

Click HERE for the courds opinion.
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U.S. v. Gagliardi506 F.3d 140, October 22, 2007

Looking at this issue for the first time, the Court decides:

Title 18 § 2422(b), which imposes criminal liability on anyone whdiknowingly persuades,
induces, entices, or coerces any individual who has not attained the age of 18 years, to
engage in prostitution or any sexual activity for which any person can be charged with a
criminal offense, or attempts to do s0 does not require that the enticement victim be an
actual fiindividual who has not attained the age of 18 years. The government must prove
that the defendant had the intent and took a substantial step toward comntihg the crime,

as required for attempt liability, even though it was factually impossible to commit the
substantive offense.

The 3¢, 5", 8" o 10", and 11" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Wilson503 F.3d 195, September 24, 2007

Title 21 U.S.C. 8§ 856(a)(2) makes it unlawful for a person with a premises to knowingly and
intentionally allow its use for the purpose of manufacturing, storing or distributing drugs.
The person who manages or controls the building and then rents to otreneed not have
the express purpose in doing so that drug related activity take place. The phragéor the
purposep as used in this provision, references the purpose and design not of the person
with the premises, but rather of those who are permitted toengage in drugrelated
activities there.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Carvajal502 F.3d 54, September 05, 2007

In Hudson v. Michigan, 126 S. Ct. 2159 (2006), the Supreme Court held that although a
police officers failure to abide by the knockand-announce rule may violate an individuads
right to be free from unreasonable searches under the Fourth Amendment, the
exclusionary rule does not apply to evidence discovered in the ensuing search with a
warrant. Hudson involved state law enforcement officers whose actions were governed
solely by the Fourth Amendment and not by 18 U.S.C. § 3109. Because the Fourth
Amendment knock-and-announce principle and § 3109 share the same common law roots,
overlap in scope, and preect the same interests, the results in terms of the exclusionary
ruleé application are necessarily similar.
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A technical violation by federal officers of the knockand-announce rule under either the
Fourth Amendment or § 3109 cannot form the basis for suppression of evidence. The facts
underlying an alleged violation of § 3109 may form the basis for attacking the propriety of
the search as a violation of the Fourth Amendment outside of just the knock and announce
contexX. If such is the case, a cause of action for damages may lie against the federal officer
under Bivens

The 5" and D.C. Circuits agree(cites omitted)

Click HERE for the courds opinion.
U.S. v. Skinner2006 U.S. App. LEXIS 29607, November 30, 2006 (unpublished opinion)

Violations of 18 U.S.C. 88 242 and 241 are crimes of violence for purposes of 18 U.S.C. §
924(c).

Click HERE for the courds opinion.

See alsd.eocal v. Ashcroft 543 U.S. 1 (2004)Leocalat QR-6-2

*kkkkk

Cassidy v. Chertoff471 F.3d 67, November 29, 2006

It is a igovernmental searclo for purposes of the Fourth Amendment when employees of a
private transportation company search the carryon baggage of randomly selected
passengers and inspect randomly selected vehicles,luting their trunks, pursuant to the
companyés security policy implemented in order to satisfy the requirements imposed by the
Maritime Transportation Security Act of 2002 and its implementing regulations.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ness466 F.3d 79, October 10, 2006

fiTransaction money laundering and fitransportation money laundering,0 in violation of
18 U.S.C. 881956(a)(1)(B)(i) and 1956(a)(2)(B)(i), both proscribe conduiatiesigned in
whole or in part . . . to conceal or disguisethe nature, the location, the source, the
ownership, or the control of the proceeds of specified unlawful activitg. (italics added).
Highly complex and surreptitious processes through which the funds are transferred
involving coded language, the useof intermediaries, secretive handoffs, and cash
transactions 8 suffice to permit the inference that the deliveries have been designed in a
way that would conceal the source of the moneys.
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The 5™ and 10" Circuits disagree, holding that the concealmerement is satisfied only when
the transaction or transportation at issue is designed to give unlawful proceeds the appearance of
legitimate wealth(cites omitted).

Click HERE for the courds opinion.

*kkkkk

MacWade v. Kelly460 F.3d 260, August 11, 2006

New York City & program of random, suspicionless subway baggage searches is reasonable,
and therefore constitutional, because (1) preventing a terrorist attack on the subway is a
fispecial need; (2) that need is weighty; (3) the program is a reasonably effective detente

and (4) even though the searches intrude on a full privacy interest, they do so to a minimal
degree.

Click HERE for the courds opinion.

*kkkkk

3 CIRCUIT
U.S. v.Saybolt,577 F.3d 195August18, 2009

Because the purpose of a 18 U.S.C. § 286 conspyawust be to obtain payment of a claim,
the conspirators must understand, at least implicitly, that the agreedipon methods of
accomplishing the fraud are capable of causing the payment of a claim. Accordingly,
where the Government alleges that the congpitors agreed to make false statements and
representations as part of the conspiracy to defraud, 8 286 requires proof that the
conspirators agreed that those statements or representations would have a material effect
on the Governments decision to pay adlse, fictitious, or fraudulent claim.

Section 28@s language leaves open the possibility that other conspiracies to defraud may be
actionable under the statute; it does not explicithspecify that the conspiracy must involve

an agreement to make false statements or representations. Accordingly, we express no view
on whether materiality is a required element of any alleged conspiracies that do not involve
an agreement to make false statnents or representations.

The 6" Circuit disagrees(cite omitted)

Title 18 U.S.C. 8§ 287, False, fictitious, or fraudulent claims, is clear and unambiguous.
Because the termgifalse 0 fifictitious, 6 and Afraudulentd are connected with the disjunctive
fior,0 the terms must be given separate meaning and thus, proof of materiality is not
necessary to establish a violation of § 287.

Click HERE for the courds opinion.
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U.S. v. CuevafReyespH72 F.3d 119July 10, 2009

To convict under 8 U.S.C. 8§ 1324fbringing in and harboring certain alienso the
government must show that defendarits act i onsétended to substant.
remaining in the United States.

The goal of § 1324 is to prevent aliens from entering or remaining in the United States
illegally by punishing those who shieldor harbor them. Defendants actions were
undertaken for the purpose ofremovingthe women from the United States rather than
helping them remain here. Punishing defendant for helping illegal alieneavethe country

is contrary to that goal.

Defendant failed to inform the women that they were required to pass inspection by
Immigration and Customs Enforcement officials at the airport despite having been aware
of their illegal status. Defendan@s failure to follow procedures set by the federal
government did not amount to concealing the illegal immigrants from detection while in
the United States. To the extent defendaét instructions to meet him directly at the plane
helped the departing women avoid detection by Immigration and Customs Enfoetnent,
this too facilitated their removal from the country. They presumably would have been
detained in the United States and remained even longer had they been apprehended.

Click HERE for the courds opinion.

*kkkk *

U.S. v. CuevafReyesp72 F.3d 119July 10, 2009

To convict under 8 U.S.C. 81324, fibringing in and harboring certain alienso the
government must show that defendarits act i onsétended to substant.
remaining in the United States.

The goal of § 1324 is to prevent aliens from entering or remaining in the Umitl States
illegally by punishing those who shield or harbor them. Defendaid@ actions were
undertaken for the purpose ofremovingthe women from the United States rather than
helping them remain here. Punishing defendant for helping illegal alieneavethe country
is contrary to that goal.

Defendant failed to inform the women that they were required to pass inspection by
Immigration and Customs Enforcement officials at the airport despite having been aware
of their illegal status. Defendan@s failure to follow procedures set by the federal
government did not amount to concealing the illegal immigrants from detection while in
the United States. To the extent defendadé instructions to meet him directly at the plane
helped the departing women avoid detdmn by Immigration and Customs Enforcement,
this too facilitated their removal from the country. They presumably would have been
detained in the United States and remained even longer had they been apprehended.

Click HERE for the courgs opinion.
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U.S. v. Ozcelik527 F.3d 88May 27, 2008

The terms fishielding,0 fiharboring, 6 and ficoncealing under 8 U.S.C. 8§ 1324 encompass
conduct fitending to substantially facilitate an alierds remaining in the United States
illegallyd and to prevent government authorities from cbtecting the alierds unlawful
presence.

General advice to, in effect, keep a low profile and not do anything illegal do not tend to
fisubstantiallyo facilitate the alien remaining in the country; rather, it simply states an
obvious proposition that anyone would know or could easily ascertain from almost any
source. Comments about changing addresses were irrelevant because the illegal alien had
already taken the action on his own accord. Holding someone criminallesponsible for
passing along general information to an illegal alien would effectively write the word
Aisubstantiallyo out of the applicable test.

The 5" Circuit agrees (cite omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Smithp22 F.3d 305April 09, 2008

Looking at this issue for the first time, the court decides:

The constitutionality of a vehicle impoundment is judged by directly applying the Fourth
Amendment reasonableness standard. The Fourth Amendment does not require that there
be a standardizedpolicy in place for impoundment under the ficommunity caretaking
function.o

The I* Circuit agrees (cite omitted).
The D.C. Circuit disagrees(cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Introcaso506 F.3d 260, October 25, 2007

Looking at this issue for thigst time, the Court decides:

Title 26 U.S.C. 8§ 5845(g) exemptéantique firearmso from registration. An fAantique
firearmo is defined in pertinent part as fiany firearm using fixed ammunition
manufactured in or before 1898, for which ammunition is no loger manufactured in the
United States and is not readily available in the ordinary channels of commercial trade.
Congress did not declare clearly an intent to impose a registration requirement on pre
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1899 firearms for which ammunition specifically desiged for it is no longer manufactured
in the United States but in which any modern ammunition is usable. Therefore, the statute
in ambiguous and will not support a conviction.

The only other circuits to address this issue, the"2 Circuit (published) and the 7" Circuit
(unpublished), disagreg(cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Yamba506 F.3d 251, October 22, 2007

Assuming that an officer is authorized to conduct &erry search at all, he is authorized to
assure himself that a suspechas no weapons. He is allowed to slide or manipulate an
object in a suspeds pocket, consistent with a routine frisk, until the officer is able
reasonably to eliminate the possibility that the object is a weapon.

A Terry search cannot purposely be used to discover contraband, but it is permissible to
confiscate contraband if it is spontaneously discovered during a properly executdcerry
search. The proper question, therefore, is not the immediacy and certainty with whican
officer knows an object to be contraband or the amount of manipulation required to
acquire that knowledge, but rather what the officer believes the object is by the time he
concludes that it is not a weapon. Moreover, when determining whether the scopé a
particular Terry search was proper, the areas of focus should be whether the officer had
probable cause to believe an object was contrabarukfore he knew it not to be a weapon
and whether he acquired that knowledge in a manner consistent with a rowie frisk.

The 2" and 9" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Lafferty, 503 F.3d 293September 28, 2007

Putting a suspect in an interrogation room with an alleged confederate after the suspect
had invoked her right to remain silent and after the confederate had promised to give a
confession is inconsistent witliiscrupulously honoringo the suspeadfs assertionof her right

to remain silent. Such a joint interrogation would likely force the suspect to either react to
the confederatés statements or suggest her assent to those statements by remaining silent
while he incriminated her in a conspiracy. Waiver of ler right to remain silent cannot be
inferred merely because she was willing to go into the interrogation with her confederate.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Vitillo,490 F.3d 314, June 25, 2007

An independent contractor with managerial responsibilities may be ariiagent under 18
U.S.C. § 666. Section 666 prohibitS8an agent of a local government agency that receives
more than $10,000 in federal funds from stealing from that agency property valued at more
than $5,000. The termiagen® is defined asfia person authorizedto act on behalf of
another person or a government and, in the case of an organization or government,
includes a servant or employee, and a partner, director, officer, manager, and
representative0 An flagend does not have to necessarily controls federdunds. An
individual can affect agency funds despite a lack of power to authorize their direct
disbursement. An fiagen® is merely a person with authority to act on behalf of the
organization receiving federal funds, and can include afiemployee fiofficer,0 imanagero

or firepresentatived of that entity. Section 666(d)(1) does not by definition exclude an
independent contractor who acts on behalf of a § 666(b) entity as a manager or
representative of that entity.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Laville 480 F.3d 187, March 16, 2007

State or local law does not dictate the reasonableness of an arrest for purposes of a Fourth
Amendment probable cause analysis. A violation of state or local law is not @er se
violation of the Fourth Amendment. Rather, rotwithstanding the validity of the arrest
under state or local law, probable cause exists when the totality of the circumstances within
an officer knowledge is sufficient to warrant a person of reasonable caution to conclude
that the person being arrestd has committed or is committing an offense. The validity of
an arrest under state law must never be confused or conflated with the Fourth Amendment
concept of reasonableness. The validity of an arrest under state law is at most a factor that
a court may consider in assessing the broader question of probable cause.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Jones471 F.3d 478, December 28, 2006

Health care fraud in violation of 18 U.S.C. 81347(2), requires misrepresentation by the
defendant in connection with the delivery of, or payment for, health care benefits, items, or
services.

An employeds theft of money already paid by patients is nofiin connection with the
delivery of or payment for health care benefitso
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Fraud is different from theft. Theft is the taking of anotheré property by trespass with
intent to deprive permanently the owner of the property. Fraud means to cheat or
wrongfully deprive another of his property by deception or artifice. An employe&s implicit
promise not to steal from the employer cannot be the basis for a fraud. Instead, see 18
U.S.C. § 669, theft or embezzlement in connection with healthcare.

Click HERE for the courds opinion.
*kkkkk
U.S. v. DelfinColina, 464 F.3d 392, September 2806

Looking at this issue for the first time, the Court decides:

The Terry reasonable suspicion standard applies to routine traffic stops despite language
in Whren v. U.S, 517 U.S. 806 (1996), that suggests that the decision to stop an automobile
is reasonable only where the police have probable cause to believe that a traffic violation
has occurred. A traffic stop will be deemed a reasonabliseizured when an objective
review of the facts shows that an officer possessed specific, articulable facts that an
individual was violating a traffic law at the time of the stop.

The 29, 6", 8", 9" 10", and 11" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkk

U.S. v. Hill, 456 F.3d 133, July 28, 2006

Looking at this issue for the first time, the Court decides:

Mere fipossessioa of a pipe bomb does not qualify as &Federal crime of violenc® under
18 U.S.C. § 842(p)(2)(A). Since 8 842(p) does not defiikeederal crime of violence) refer
to 18 U.S.C. 8 16 for its definition. Under § 16(afjused requires the factive employmend
of force, and therefore a degree of intent higher than negligence. Tiisubstantial risko in

8 16(b) relates to the use of for¢enot to the possible effect of a pers@ conduct. Simply
fipossessing a pipe bomb is not anfoffense that naturally involves a person acting in
disregard of the risk that physical force might be used against another in committing the
offenseo

Click HERE for the courds opinion.

See alsd.eocal v. Ashcroft 543 U.S. 1 (2004 Leocalat QR-6-2

*kkkkk
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U.S. v. Mosley454 F.3d 249, July 21, 2006

Looking at this issue for the first time, the Court decides:

A traffic stop is a seizure of everyone in the stopped vehicle. Thus passengers in an illegally
stopped vehicle havefistandingd to object to the stop, and may seek to suppress the
evidentiary fruits of that illegal seizure under thefifruit of the poisonous tree doctrine.0
When a vehicle is illegally stopped, no evidence found during the stop may be used against
any occupant of the vehicle unless the government can show that the taint of the illegal stop
was purged(attenuation, independent source, inevitald discovery).

The ¥, 5™, 7", 8" 9" and 11" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Kiam 432 F.3d 524, January 03, 2006

A person seeking entry into the United States doesot have a right to remain silent
regarding matters concerning admissibility. An alien at the border must convince a border
inspector of his or her admissibility to the country by affirmative evidence. Wile an alien
is ungquestionably inficustodyo until he is admitted to the country, persons seeking entry at
the border may be questioned about admissibility withouMiranda warnings.

Click HERE for the courds opinion.

S——
4" CIRCUIT

U.S. v.Matthews,591 F.3d 230DecembeB1, 2009

A police departmentds policy on inventory se.
phrase ficlosed containerso to per(thed’andile sear

circuits in published opinions and th& &nd 6" circuits in unpublished opinions agree (cites
omitted)).

Like the policies discussedin®and 7"ci rcuit cases, the Depart mer
explicitly wusing the phrase fAdclosed container
containerstopr ovi de standardized criteria to justi:H
bags. That policy requires, in relevant part

impounded or confiscated vehicles including the interior, glove compartment and trdn. 0
Only by opening all closed containers could a police officer effectively comply with this
requirement for a fAcomplete inventory.o I n a
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examination of glove boxes, which are closed containers, strongly suggeésts at a fic o mp |
inventoryo requires the opening of c¢closed con

Policies of opening all containers or of opening no containers are unquestionably
permissible. It is equally permissible to allow the opening of closed containers whose
contents officers determine they are wunabl e
exteriors. The allowance of the exercise of judgment based on concerns related to the
purposes of an inventory search does not violate the Fourth Amendment.

Click HEREf or t he courtdéds opinion.

*kkkkk

U.S. v. Rumley588 F.3d 202December 07, 2009

During a traffic stop, after learning that defendant had two prior convictions for driving with a

suspended license, the deputy arrested defendant, handcuffed him, and placed him in the backseat

of the deputyds patrol c arp.as sTehneg edre psuitdye tohfe nd erfeetnuc
requested that the front seat passenger step out of the truck. When the passenger moved his right

leg to step out, the deputy noticed and seized a silver pistol lying on the floorboard in front of the
passengerside seat.

The deputy | awfully seized def endhbefoteény segréhoft o | wh
def endant 6 s Ariednd v Gaet,(seaecihn af a wloicle incident to arrest of an occupant)
does not apply to the facts.

In Maryland v. Wilson, 519 U.S. 408, 4145 (1997), the Supreme Court held that an officer
conducting a lawful traffic stop may, as a safety measure, order any passenger to exit the vehicle as
a matter of course. Nothing inGant undermines the brightline rule established inWilson.

Click HEREf or the courtdés opinion.

*kkkkk

U.S. v.Passaro577 F.3d 207August10, 2009

Title 18 U.S.C. § 7(9) explicitly extends special maritime and territorial jurisdiction tofithe
premises of United States diplomatic, consular, military or other United States
Government missions or entities in foreign States, including the buildings, parts of
buildings, and land appurtenant or ancillary thereto or used for purposes of those migms
or entities, irrespective of ownership . . .

Section 7(9) pertains only to fixed locations, rather than a mobile group of people
conducting an operation. AiThe premises of . . . military . . . missiors refers to fixed
physical locations, i.e., land and buildings, on which the United States has established a
Aimilitary mission.0 Section 7(9) does not reach so broadly as to encompass any area that
U.S. soldiers occupy, no matter how temporary or mobile &ir presence. Relevant factors
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include the size of a given military missiots premises, the length of United States control
over those premises, the substantiality of its improvements, actual use of the premises, the
occupation of the premises by a signant number of United States personnel, and the host
nation& consent (whether formal or informal) to the presence of the United States.
Asadabad, Afghanistan, Firebase is within §7(9) jurisdiction.

Click HERE for the courds opinion.

*kkkk *

U.S. v.Crabtree,565 F.3d 887/May 19, 2009

Communications intercepted, recorded, and disclosed by private persons, with no
involvement by government, in violation of 18 U.S.C. § 2511 (Title IIl), are inadmissible as
evidence under § 2515. There is niclean hand® exception under § 2515.

The 1%, 3, and 9" Circuits agree (cites omitted)

The 6" Circuit disagrees(cite omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. MadrigatValdez,561 F.3d 370, April 01, 2009
18 U.S.C. § 138provides in relevant part:

Whoever, within the jurisdiction of the United States, goes upon any military,
naval, or Coast Guard reservation, post, fort, arsenal, yard, station, or installation,
for any purpose prohibited by law or lawful regulation;

Shall be fined under this title or imprisoned not more than six months, or both.

To obtain a conviction under 8§ 1382, the Government must prove that the defendant had
notice that entry upon a military installation is prohibited.

The 1, 9", and 10" Circuits agree (ites omitted.)

The sign, setting forth entrance requirements, cannot be placed in a location visible only if
the person is already on the base. A person, who has previously entered the United States
illegally does not violate 18 U.&. § 1382 or 8 U.S.C. § 1325(a) by subsequently entering a
military installation within the jurisdiction of the United States

Click HERE for the courds opinion.

*kkkkk
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Waller v. City of Danville, VA556 F.3d 171, February 12, 2009

In the context of arrests, courts have recognized two types of claims under Title Il of the
Americans with Disabilities Act (ADA): (1) wrongful arrest, where police arrest a suspect
based on his disability, not for any criminal activity; and (2) reasonable accommodation,
where pdice properly arrest a suspect but fail to reasonably accommodate his disability
during the investigation or arrest, causing him to suffer greater injury or indignity than
other arrestees(8" and 1d' Circuits, cites omitted)

Reasonableness in law igenerally assessed in light of the totality of the circumstances, and
exigency is one circumstance that bears materially on the inquiry into reasonableness
under the ADA. Accommodations that might be expected when time is of no matter
become unreasonabléo expect when time is of the essencéExigencyo is not confined to
split-second circumstances.

Plaintiff suggests several possible courses of action that she argues would have constituted
fireasonable accommodatioa under the ADA during the hostage sandoff. Assuming for
purposes of argument that a duty of reasonable accommodation existed, given the
circumstances presented to the officers, it was unreasonable to expect the sorts of
accommodations that plaintiff proposes. Any duty of reasonable accornuodation that
might have existed was satisfied by the officers in several ways. Plaintiff has not indicated
what the officers reasonably might be expected to do that they in fact did not do.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Murphy,552 F.3d 405, January 15, 2009

Deciding this issue for the first time in a published opinion, the Court holds:

Because of thefimanifest need . . . to preserve evidenceofficers may retrieve text
messages and other information from cell phones and pagers seized incident to an arrest
Officers need not first ascertain the cell phon& storage capacity. Such would be an
unworkable and unreasonable rule. It is unlikely that police officers would have any way of
knowing whether the text messages and other information stored on a celh@ne will be
preserved or be automatically deleted simply by looking at the cell phone. Rather, it is very
likely that in the time it takes for officers to ascertain a cell phoné particular storage
capacity, the information stored therein could be permaently lost.

The 5" and 7" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Whorley550 F.3d 326December 18, 2008

Under 18 U.S.C. § 1462, it is a crime tdbring[s] into the United States . . . or knowingly
use[s] any express company or other common ca
carriage in interstate or foreign commerced

(a) any obscene, lewd, lascivious, or filthy book, pamphlet, picture, motigoicture film,
pap er , l etter, writing, print, oor other matter

Japanese animestyle cartoons of children engaged in explicit sexual conduct with adults
qualify as fiobscen® even though real children are not depicted.

Text e-mails describing sexually explicit conduct involving children, including incest and
molestation by doctors qualify asfiobscen@ even though they do not include any obscene
visual depictions and are not accompanied by attachments containing obscenatarial.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Williams 548 F.3d 311, December 03, 2008

Warrants to search a suspeds residence are valid when based on (1) evidence of the
suspects involvement in drug trafficking combined with (2) the reasonable suspicion
(whether explicitly articulated by the applying officer or implicitly arrived at by the
magistrate judge) that drug traffickers store drug-related evidence in their homes.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mitchell,518 F.3d 230March06, 2008

To be convicted under 18 U.S.C. 8§ 1028A(a)(1), aggravated identity theft, the government
must prove that the defendant coupled his use of a name with a sufficient amount of
correct, distinguishing information to identify a specific individual. Although there were
two real individuals with the name used by defendant on the fake drivés license, the name
alone was not sufficiently unique to identify a specific individual. A government issued
driver & license number is a unique identifier belornigg to a real person and, as such,
identifies a specific individual.

Click HERE for the courds opinion.

Editor & Note: SeeFloresFigueroa v. U.S.129 S. Ct. 1886, May 4, 2009, where 8ugpreme
Court held that to obtain a conviction under this statute, the government must prove that the
defendant knew that the means of identification belonged to a real person.

Click HERE for the Supreme Cou opinion.
29


http://caselaw.lp.findlaw.com/data2/circs/4th/064288p.pdf
http://caselaw.lp.findlaw.com/data2/circs/4th/084014p.pdf
http://caselaw.lp.findlaw.com/data2/circs/4th/065169p.pdf
http://laws.lp.findlaw.com/us/000/08108.html

Mora v. City of Gaithersburg519 F.3d 216, March 04, 2008

Editor & Note: Mora called a healthcarhotline and told the operator that he was suicidal, had
weapons in his apartment, and could understand shooting people at work. He ended the call by
saying,fil might as well die at work. Police immediately responded, seized Mora in the parking

lot, transported him for psychiatric evaluation, searched his apartment, and seized 41 firearms
and 5,000 rounds of ammunition.

The officers who seized Mora and his weapons were engaged in a preventive action aimed
at incapacitating an individual they had rea®n to believe intended a crime. Protecting the
physical security of its people is the first job of any government, and the threat of mass
murder implicates that interest in the most compelling way. Police, then, must be entitled
to take effective preventve action when evidence surfaces of an individual who intends
slaughter.

To be objectively reasonable in preventative action situations, balancing the government
interest against the intrusion, includes consideration of three important factors: (1) the
likelihood or probability that a crime will come to pass; (2) how quickly the threatened
crime might take place; and (3) the gravity of the potential crime. As the likelihood,
urgency, and magnitude of a threat increase, so does the justification for aratope of
police preventive action. The proper application of a balancing test in preventive action
cases respects the room for judgment that law enforcement must enjoy in any emergency
where lives are on the line.

The authority to defuse a threat in an emergency necessarily includes the authority to
conduct searches aimed at uncovering the thredt scope.

The authority to defuse the threat Mora presented included the authority to take the
weapons that made him sthreatening.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mowatt513 F.3d 395January 25, 2008

Even when officers never physically enter the room, a search under the Fourth
Amendment occurs when officers gairvisual access to a room after an occupant opens the
door not voluntarily, but in response to a demand under color of authority. Although
officers have every right toknock on the door to try to talk to the occupant about a
complaint, without a warrant, they cannotrequire him to open it.

Having first detected the odor of marijuana, the officers needed only to seek a warrant
before confronting the apartments occuparts. By not doing so, they set up the wholly
foreseeable risk that the occupants, upon being notified of the offic&rpresence, would
seek to destroy the evidence of their crimes. Having created thiexigency themselves for
30
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no apparent reason, the offices cannot rely on it to dispense with the warrant requirement.
The 3¢, 5" 7", 8" and 11" Circuits agree (cites omitted).

The good faith exception to the exclusionary rule does not apply when the warrant is based
on information obtained in an illegal, warrantless search because the constitutional error
was made by the officer, not by the magistrate.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Reave$§12 F.3l 123, January 08, 2008

To protect against mischief and harassment by an unknown, unaccountable informant, an
anonymous tip must be suitably corroborated and must be reliable in its assertion of illegal
conduct.

Although a caller running account ofthe suspeafs movement is of considerable assistance
to the police in locating and stopping him and may contribute to the presence of reasonable
suspicion, it may not, by itself, serve to validate the underlying tip.

When an unidentified tipster provides enough information to allow the police to readily
trace her identity, thereby subjecting herself to potential scrutiny and responsibility for the
allegations, a reasonable officer may conclude that the tipster is credible.

An anonymous tipstes uncanfirmed, blow-by-blow assertion of the basis of her knowledge
is not sufficient by itself to make the tip reliable. Some corroboration is required because a
fraudulent tipster can fabricate her basis of knowledge.

Click HERE for the courds opinion.

*kkkkk

U.S.v. Colonna,511 F.3d 431December 20, 2007

ACustodyo for Miranda purposes is not avoided by simply stating to a suspect that he is
finot under arrest.0 Custody is determined by looking to the totality of the circumstances
to determine whether an individualG freedom of action is curtailed to a degree associated
with formal arrest.

In a police dominated environment, when agents do everything short of actual, physical
restraint to make any reasonable man believe that he was not free to leave, simplytisig
to a suspect that he iginot under arresto is insufficient to preclude a finding of a custodial
interrogation.
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Although advising someone that he or she is not under arrest mitigates an interviésv
custodial nature, an explicit assertion that the peson may end the encounter is stronger
medicine.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Jamison509 F.3d 623, December 04, 2007

The question of custodyfor Miranda purposes typically turns on whetherfia reasonable
person would have felt he or she was not at liberty to terminate the interrogation and
leaved In some circumstances, however, the defendant may be prevented from
terminating the interrogation because of factors independent of police restraint. The
restrictions on freedom arising from police interrogation must be separated from those
incident to the background circumstances.

Placing bags on the hands of a gunshot victim receiving treatmeat a hospital emergency
room is not tantamount to custody. A reasonable person without a detailed knowledge of
police procedures might find it odd that his hands were bagged as soon as he arrived at the
hospital for treatment for a gunshot wound. Howeve the likelihood of such curiosity does
not lead to an inference that a reasonable person would consequently feel unable to refuse
police questioning.

Miranda and its progeny do not equate police investigation of criminal acts with police
coercion. This distinction is especially important when the victim or suspect initiates the
encounter with the police. Having invoked the protective and investigatory powers of the
police, a reasonable person would think it prudent, not surprising, when asked to recotia
description of the shooting.

Click HERE for the courds opinion.

*kkkkk

U.S. v. OscaiTorres,507 F.3d 224, November 08, 2007

Looking at this issue for the first time, the Court decides:

In INS v. LopezMendoza, 468 U.S. 1032 (1984), the Supreme Caasrheld that

The fibodyo or identity of a defendant or respondent in a criminal or civil
proceeding is never itself suppressible as a fruit of an unlawful arrest, even if it is
conceded that an unlawful arrest, search, or interrogation occurred.

That holding does not establiska broad rule that evidence of a defendarit identity (in this
case, fingerprints) can never be suppressed. It simply means that illegal police activity does
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not affect the jurisdiction of the trial court or otherwise serve as a basis for dismissing the
prosecution. LopezMendozadoes not prohibit suppression of identityrelated evidencen
criminal proceedings

The 8" and 10" Circuits agree (cites omitted)
The 3¢, 5", and 8" Circuits disagree(cites omitted)

The 9" Circuit has reached inconsistent results(cites omitted)

Identity evidence such as fingerprints and records are not automatically suppressible
simply because they would not have been obtaindulit for illegal police activity. Rather,
this evidence is suppressible only if obtained bifexploitationd of the initial police illegality.
Police may not forcibly transport an individual to a police station and detain him to obtain
his fingerprints for Ainvestigatived purposes without probable cause. When police officers
use an illegal arrest as an investigatory device in a criminal cas@or the purpose of
obtaining fingerprints without a warrant or probable cause0 then the fingerprints are
inadmissible under the exclusionary rule asfifruit of the illegal detention.0 But when
fingerprints are fadministratively taken . . . for the purpose of simply ascertaining . . . the
identity 0 or immigration status of the person arrested, they ardisufficiently unrelated to
the unlawful arrest that they are not suppressibleé Fingerprints obtained for
administrative purposes, and intended for use in anadministrative process 8 like
deportation & may escape suppression. An aliém fingerprints taken as part of routine
booking procedures but intended to provide evidence for a criminal prosecution are still
motivatedby an investigative, rather than an administrative, purpose. Such fingerprints
are, accordingly, subject to exclusion.

The 8", 9" and 10" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Sorianelarquin, 492 F.3d 495, July 11, 2007

A simple request for identification from passengers falls within the purview of a lawful
traffic stop and does not constute a separate Fourth Amendment event. Just as the
officer may ask for the identification of the driver of a lawfully stopped vehicle, so he may
request identification of the passengers also lawfully stopped. No separate showing is
required. Officers performing a lawful stop are authorized to take such steps as are
reasonably necessary to protect their personal safety thereafter. When an officer
legitimately stops a vehicle, the identity of the persons in whose company the officer
suddenly finds himslf may be pertinent to the officefs wellbeing.

The 8" and 11" Circuits agree (cites omitted)

Click HERE for the courds opinion.
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U.S. v. Wilson484 F.3d 267April 19, 2007

Title 18 U.S.C.A. §82518(3) requires that the government to show thénecessitp of any
wiretap application via a full and complete statement as to whether normal investigative
procedures have been tried and have failed or reasonably appear to be unlikely to succeed
if tried or to be too dangerous. This burden is not great, and the adequacy of such a
showing is to be tested in a practical and commonsense fashion that does not hamper
unduly the investigative powers of law enforcement agents. Although wiretaps are
disfavored tools of law enforcement, the government need only present specific factual
information sufficient to establish that it has encountered difficulties in penetrating the
criminal enterprise or in gathering evidence such that wiretapping becomes reasonable.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hayes482 F.3d 749, April 16, 2007

Title 18 U.S.C. 88 922(g)(9) prohibits the possession of a firearm by one convicted of a
Aimisdemeanor crime of domestic violence (MCDV). The definition of a MCDV in 18
U.S.C.8 921(a)(33)(A) requires thattte predicate offense have as an element a domestic
relationship between the offender and the victim. Even if the victim was the offender
spouse, afsimple assauld conviction does not qualify since it does not require, as an
element, proof of a domesticelationship. The 4th Circuit is alone in its holding.

All nine other circuits, the 1%, 2™ 5" gh g 10" 11" D.C., and Federal, that have
decided this issue disagregites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Kimbrough477 F.3d 144, February 16, 2007

Showing arresteés mother evidence found in her home, allowing her, on her own initiative,
to speak with her son while remaining in their presence is not théfunctional equivalent of
guestioningd Absent evidence of an express or tacit agreement, discussion, or
understanding between the police and the mother that she would ask questions or attempt
to elicit incriminating information, Miranda warnings are not required.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Jones471 F.3d 535, December 22, 2006

Although the victim& minor status is a fact which the prosecution must prove, defendaist
knowledge of the victints minority is not an element of the offense of 18 U.S.C. § 2423(a),
transportation of minors for illegal sexual activity.

All four circuits that have addressed this issue, the™, 39, 9", and 1d" Circuits, agree.
(cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hurwitz,459 F.3d 463, August 22, 2006

A supporting affidavit or document may be read together with (and considered part of) a
search warrant that otherwise lacks sufficient particularity. It is sufficient either for the
warrant to incorporate the supporting document by reference orfor the supporting
document to be attached to the warrant itself.

The 6th Circuit agrees(cite omitted)

The 1%, 39, 8" 9" 10", and D.C. Circuits require that the warrant both reference the
document andthat the document accompany the warran{cites omited).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Moye454 F.3d 390, July 24, 2006

fiConstructive possessiod means that the defendant exercised, or had the power to
exercise, dominion and control over the item. The possessioan be shared with others.
Mere presence at the location where contraband is found is insufficient to establish
possession. There musbe some action, some word, or some conduct that links the
individual to the items, shows some stake in them, some power over them. There must be
something to prove that the individual was not merely an incidental bystander.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Rizzi434 F.3d 669, January 09, 2006

Search warrants for controlled substances are governed exclusively by 21 U.S.C. § 879, and
may be executed at any time of day or night without any showing or finding by the judge
that a nighttime execution is necessary.

Click HERE for the courds opinion.
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5" CIRCUIT
U.S. v.Sandlin,589 F.3d 749Decembebl, 2009 (Revised December 22, 2009)
The elements of 18 U.S.C. § 1014, false statements on a loan application, are:

(1) the defendant knowingly and willfully made a false statement to the bank,

(2) the defendant knew that the statement was false when he made it,

(3) the defendant made the false statement for the purpose of influencing the bank to
extend credit, and

(4) the bank to which the false statement was made was federally insured.

The false statement need not be material nor relied upon by the bank to violate § 1014. If a

person makes a false statement that has the capacity to influence the bank then the specific

intent necessary to violate § 1014 may be inferred and the offense is coetpl Because the

rel evant i nquiry concerns defendantdés intent,
bank might have made the loans even without considering what was on the application.

Click HEREf or t he courtos opinion.

*kkkkk

U.S. v. RangePortillo, 586 F.3d 3760ctober 27, 2009

To temporarily detain a vehicle for investigatory purposes, a Border Patrol agent on roving
patrol must be aware ofé&pecific articulable fact®together with rational inferences from
those facts, that warrant a reasonable suspicion that the vehicle is wived in illegal
activities, such as transporting undocumented immigrant®. fiFactors (no single factor is
dispositive) that may be considered include: (1) the characteristics of the area in which the
vehicle is encountered; (2) the arresting ageé previous experience with criminal activity;
(3) the areds proximity to the border; (4) the usual traffic patterns on the road; (5)
information about recent illegal trafficking in aliens or narcotics in the area; (6) the
appearance of the vehicle; (7) the drivés behavior; and, (8) the passengedsnumber,
appearance and behavion

Proximity of the stop to the border (in this case a mere 500 yards) is afforded great weight,
but this factor alone does not constitute reasonable suspicion to stop.

Factual conditions, such as wearing seatbelts, sitting rigidly, refraining from talking to one
another, and having no shopping bags when leaving WMart (even when consistent with
alien smuggling), do not provide reasonable suspicion if those conditionts@ occur even
more frequently in the law-abiding public.

Whether a driver looks at an officer or fails to look at an officer, taken alone or in
combination with other factors, should be accorded little weight.
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Reasonable suspicion cannot result from theimple fact that two cars are traveling on a
roadway or exiting a parking lot, one in front of the other, unless there are other
ficonnecting factor® to establish that their simultaneous travel could rationally be
considered suspicious.

In cases that present no evidence of erratic driving, no features on the defendastvehicle
that would make it a likely mode of transportation for illegal aliens, and no tips by
informants, this Court has been quite reluctant to conclude a stop was based on reasonable
susicion.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Ward561 F.3d 414, February 26, 2009

An escapee has no right of privacy in his motel room (or his home) entitling him to the
protection of the Fourth Amendment against unreasonable searches. Recognizing a
privacy right in the motel room of an escapee who legally belongs in a cell would offer
judicial encouragement to the act of escape. Rewarding successful escapees by restoring
previously ceded rights would embolden the escape plots that prison administrators
already must work vigilantly to deter. The loss of significant rights is an incident of
imprisonment; the deprivation of privacy is a component of socief punishment. A
prisoner cannot by escape rewrite his sentence such that his punishment no longer includes
a loss of FourthAmendment protected privacy. Allowing an escapee to invoke the privacy
right would be inconsistent with protecting society from a demonstrably dangerous person
who is fleeing from law enforcement outside of the structured environment that the
criminal ju stice system determined was necessary for him. In this game of hide and seek
the sheriff need not count to ten.

The 2" and 8" Circuits agree (cites omitted).

However, in recapturing escaped prisoners, law enforcement may well encounter the
hurdles of the Fourth Amendment rights of third parties.

Click HERE for the courds opinion

*kkkkk

U.S. v. Carriles541 F.3d 344, August 14, 2008

The government did not set afiperjury trap 0 for defendant i that is a pretextual civil

proceeding designed to elicit evidence for a criminal prosecution. Carriles was the

instigator of the civil proceeding when he applied for naturalization. His lies on the

application and then in the interview about the circums$ances of his entry into the country

can be prosecuted as false statements. Because Carriles approached the government to
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initiate the civil proceedings, it is fihighly incongruous, to say the least, for these
proceedings to be characterized as a sham engered by the government For the
defendant to show outrageous government conduct sufficient to support dismissal of an
indictment, there must befigovernment overinvolvement combined with a passive role by
the [himself].0

Click HERE for the courds opinion.

*kkkkk

U.S. v. Vale, 538 F.3d 341July 30, 2008

Title 18 U.S.C. § 201 does not require that the public official actually commit the violation
of his official duty. It only requires that he demand or agree to accept something of value
in return for fibeing induced to commit the violation. The statute clearly requires that the
official G demand beficorrupt. 0 The public official actsficorruptly 6 when he knows that the
purpose behind the payment that he has received, or agreed to receive, is to induce or
influence him in an official act, even if he has no intention of actually fulfilling his end of
the bargain

The 2" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ramos;37 F.3d 439July 28, 2008

Failing to report the discharge of their weapons is not obstruction of anfiofficial
proceeding in violation of 18 U.S.C. § 1512. Internal investigations into agency employee
conduct are not fiofficial proceeding® under § 1512. Anfiofficial proceedingd involves
some formal convocation of the agency in which parties are directed to appear, instead of
an informal investigation conducted by any member of the agencyiOfficial proceedingo is
consistently used throughout § 1512 in a manner that contemplatesf@mal environment

in which persons are called to appear or produce documents.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Fambro526 F.3d 836May 02, 2008

A person is in congructive possession of contraband if he knowingly has ownership,

dominion, or control over the contraband itself or over the premises in which the

contraband is located. Constructive possession need not be exclusive. It may be joint with

others, and it may be proven with circumstantial evidence. When there is joint occupancy,
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control or dominion over the place in which contraband is found is not by itself sufficient to
establish constructive possession. Constructive possession in such cases existswdrén
there is some evidence supporting at least a plausible inference that the defendant had
knowledge of and access to the contraband.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Mata517 F.3d 279, February 11, 2008

Lawful arrest is not an indispensable element of a protectevysweep. The government need
not prove the sweep was incident to a lawful arrest.

Exigent circumstances do not include the likely consequences of the governmi@anbwn
actions or inactions. The moment to determine whether exigent circumstances exist is
before the defendant is aware of the officefgpresence.

There is a split of circuits on both issuesRefer to theSubject Matter Case Digeston
fiProtective SweegsandfiExigent Circumstanceson the website.

Click HERE for the courds opinion.

*kkkkk

Trinity Marine Prods., Inc. v. Chao512 F.3d 198, December 26, 2007

Looking at this issue for the first time, the Court decides:

When the target of an administrative (regulatory inspection) warrant forbids entry, the

standard method of enforcement $ a contempt proceeding. However, there is no
constitutional right to a pre-execution contempt hearing, and administrative warrants, like
criminal warrants, can be executed by means of reasonable force.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Pando Franco503 F.3d 389, October 04, 2007

Evidence of postarrest, post Miranda silence is admissible because of the knowing,
intelligent, and voluntary waiver of Miranda rights. Silence in the face of questions about
silence is not an exercise of the privilege against satcrimination at that time. Answering
questions about postarrest, pre- and postMiranda silence allows the entire conversation,
including the implicit references to silence contained therein, to d used as substantive
evidence of guilt. The admission of such evidence of silence at trial does not violate the
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Fifth Amendment privilege against selfincrimination.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Morganfield 501 F.3d 453, September 25, 2007

Title 18 U.S.C. 8514(a)(2) provides thatiWh oever , wi th i ntent to
presents, offers, brokers, issues, sells, or attempts or causes the same, or with like intent
possesses, within the United St aodeands inaSny
514(a) are defined by reference to 18 U.S.C. § 513(c). Section 513(c)(3)(A) defines a
fisecurityo as including a check. Neither § 514 nor § 513(c) define what constitutegifalse

or fictitious instrument, document, or other item.0

fiFalse or fictitious instrumento in § 514 refers to nonexistent instruments. Fictitious
instruments are not counterfeits ofany existing negotiable instrument A check that is
genuine on its face, even if it is worthless, is not, as a matter of lawfitalse or fictitious

instrument.o

The 6" and 8" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Meredith480 F.3d 366, February 26, 2007

After ordering an occupant to exit a vehicle and hearing that he claims to be physically
unable to do so, an officer may open the occupaist door and conduct a minimally
necessary visual inspection of the person of that occupant. Further, if this inspeatio
reveals articulable facts constituting reasonable suspicion that the occupant is armed and
dangerous, he may be patted down to the same extent as he could have been if he had
complied with the order to exit the vehicle. Officers need no suspicion to oed the
occupants to step out of the car. Likewise, officers need no suspicion to open the door and
perform a brief visual check of the disabled occupant.

Click HERE for the courds opinion.

*kkkkk

U.S. v. GomeMoreno, 479 F.3d 350, February 12, 2007

Exigent circumstances may not consist of the likely consequences of the governniemiwn
actions or inactions. In determining whether officers create an exigency, this Court focuses
on the fireasonableness of the officeéanvestigative tactics leading up @ the warrantless
entry.o
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A fiknock and talko strategy is reasonable where the officers who approached the house are
not convinced that criminal activity is taking place or have any reason to believe the
occupants are armed.

Creating a show of force and demanding entry into a home without a warrant, goes beyond
the reasonablefiknock and talko strategy of investigation and unreasonably creates the
exigency.

Click HERE for the courds opinion.

*kkkk

U.S. v. Finley, 477 F.3d 250, January 26, 2007

The permissble scope of a search incident to lawful arrest includes looking for and seizing
evidence of the arreste@ crime on his person to preserve it for trial, and this extends to
containers found on the arresteé& person. Specifically, searching the cell phorlegs and
both the outgoing and incoming text messages was lawfully done as part of a search
incident to arrest.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Penalozduarte, 473 F.3d 575, December 20, 2006

To convict for possession of methamphetamine with intent to distribute, the prosecution
must prove that the defendant (1) knowingly (2) possessed methamphetamine (3) with the
intent to distribute it.

To prove that a defendantfiaided and abettedp the prosecution must also prove that the
defendant associated with the criminal venture, purposefully participated in the criminal
activity, and sought by his actions to make the venture succediissociatiordo means that
the defendant shared in the principafs criminal intent (in this case, specific intent to
distribute). fiParticipationd means that the defendant engaged in some affirmative conduct
designed to aid the venture or to assist the perpetrator of the crime. Thus, a defendant
must share in the intent to commit the offense as well as play an active role in its
commission. It is not enough to show that the defendant engaged in otherwise innocent
activities that just happened to further the criminal enterprise.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Maldonado472 F.3d 388, December 12, 2006

There is no generalfisecurity checld exception to the warrant requirement. However,
depending on the circumstances, dprotective swee may be conducted to protect the
safety of police officers or others. There must articulable facts which, taken together
with rational inferences from those facts, would warrant a reasonably prudent officer in
believing that the area to be swept harbors an individual posing a danger to those on the
arrest scene. The protective sweegoctrine may apply even if the arrest occurs outside the
home and even when the agents have no certain knowledge that other individuals are in the
home. However, lack of information alone cannot provide an articulable basis upon which
to justify a protective sweep.

Fear for officer safety may be reasonable during drug arrests, even in the absence of any
particularized knowledge of the presence of weapons. In drug dealing it is not uncommon
for traffickers to carry weapons. To determine reasonablenas look to the totality of the
circumstances and for both direct and circumstantial evidence. The brief time available to
conduct surveillance, the exposure of the agents in the open area, the opening and closing
of the door during the arrest, and the reaonable expectation that weapons are present
during drug transactions are sufficient circumstantial evidence to support a finding that
the agent®fear was reasonable.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Newman472 F.3d 233, December 05, 2006

Officers may not impermissibly create exigent circumstances by revealing their presence in
order to alert suspects who would, in response, destroy evidence or put the police in
danger. Whether the exigent circumstances are impermissibly manufactured is aetmined

by fithe reasonableness and propriety of the investigative tactics that generated the
exigencyd The fiknock and talkd approach has been recognized as legitimate, and the
officers did not manufacture an exigency by employing this legitimate investgive tactic.

Click HERE for the coutds opinion.

*kkkkk

U.S. v. Pope467 F.3d 912, October 17, 2006

This opinion vacates and reverses the opinion 2452 F.3d 338June 6, 2006, and briefed
below.

In the earlier decision, the court refused to apply thdigood faitho exception, holding that

an officeré subjective motive to search does matter, and that when applying for a search

warrant, the stated purpose of the warrant must match the officeds actual motivation for
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the search. The court now holds that even though the facts the affidavit supporting the
warrant were stale, good faith reliance on the issued warrant makes the evidence
admissible.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Barrera 464 F.3d 496, September 05, 2006

An arrest warrant founded on probable cause implidly carries with it the limited
authority to enter a dwelling in which the suspect lives when there reason to believe the
suspect is within. fiReasonable beligd embodies the same standards of reasonableness as
probable cause but allows the officer, who has already been to the magistrate to secure an
arrest warrant, to determine that the suspect is probably within certain premises without
an additional trip to the magistrate and without exigent circumstances. Likdireasonable
suspiciord or fiprobable cause) fireasonable belied is not a finely-tuned standard. The
terms are commonsense, netechnical concepts that deal with the factual and practical
considerations of everyday life on which reasonable and prudent men, not legal
technicians, act.fiReasonable belig§ can only be ascertained through a weighing of the
facts.

SeeU.S. v. Pruitt, 6" Circuit (below)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Brathwaite 458 F.3d 376, July 31, 2006

Looking at this issue for the first time, the Court decides:

When a person invites a confidential informant into his home, he forfes his privacy
interest in those activities that are exposed to the informant. Video recording what
transpires in the informanté&s presence inside the home does not violate the Fourth
Amendment or Title III.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Pope452 F.3d 338June 06, 2006See Reversal and Vacation Above

An officer& subjective motive to search does matter. When applying for a search warrant,
the stated purpose of the warrant must match the officés actual motivation for the search.

Click HERE for the courds opinion.
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See als@®@righam City v. Stuart, 126 S. Ct. 1943 (2006Brigham Cityat QR-7-3

*kkkkk

U.S. v. Alvarez451 F.3d 320, June 01, 2006

For purposes of 21 U.S.C§ 860(e)(1), Distribution of Controlled Substances Within 1000
Feet of a Playground, the government must prove that the controlled substance offense
took place within 1000 feet of an outdoor facility intended for recreation thats open to the
public and that includes three or more separate apparatus intended for the recreation of
children.

Click HERE for the courds opinion.

*kk k*kk

6" CIRCUIT
U.S. v. Quinney583 F.3d 8910ctober 01, 2009

Under the inevitablediscovery doctrine, if the prosecution can establish by a
preponderance of the evidence that the information ultimately or inevitably would have
been discovered by lawful means, then the deterrence rationale of the exclusionary rule has
so little basis that the eviénce should be received. Seédix v. Williams, 467 U.S. 431, 444
(1984). However, the inevitablaliscovery doctrine does not permit police, who have
probable cause to believe a home contains contraband, to enter a home illegally, conduct a
warrantless seach and escape the exclusionary rule on the ground that the policsould
have obtained a warrant yet chose not to do so.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Evansb81 F.3d 333September 22, 2009

FPS officers reasonably exercised their investigative and protective authority pursuant to
40 U.S.C. 8 1315 when they left federal property to surveil defendaid vehicle.
Defendants conduct, specifically, her tailgating of the FPS officefamarked police vehicle
and her visible hand gestures, which simulated the firing of a gun, provided th&PS
officers with probable cause to arrest her for a violation of 18 U.S.C. § 115, regardless of
her presence on noffederal property.

Click HERE for the courds opinion.

*kkkkk

44


http://www.fletc.gov/training/programs/legal-division/the-quarterly-review/past-editions2006/qr-7-3.pdf/view
http://caselaw.lp.findlaw.com/data2/circs/5th/0451006cr0p.pdf
http://caselaw.lp.findlaw.com/data2/circs/6th/074055p.pdf
http://caselaw.lp.findlaw.com/data2/circs/6th/072565p.pdf

U.S. v. Burchard 580 F.3d 34,1September 02, 2009

Looking at this issue for the first time, the court decides:

The term fiunlawful user of a controlled substance contemplates the regular and repeated
use of a controlled substance in a manner other than as prescribed by a licensed physician.
The one time or infrequent use of a controlled substance is not sufficient to estatiithe
defendant as anfiunlawful user.0 Rather, the defendant must have been engaged in use
that was sufficiently consistent and prolonged as to constitute a pattern of regular and
repeated use of a controlled substance. The government need not show ttefendant used

a controlled substance at the precise time he possessed a firearm. It must, however,
establish that he was engaged in a pattern of regular and repeated use of a controlled
substance during a period that reasonably covers the time a firearmvas possessed.

Click HERE for the courds opinion.

*kkkkk

U.S. v.Washington,573 F.3d 279July22, 2009

The landlordG mere authority to evict a person cannot of itself deprive that person of an
objectively reasonable expectation of privacy. A landlor@& unexercised authority over a
lodging with overdue rent alone does not divest any occupant of a reasonable expectation of
privacy. A tenantés violation of a lease cannot alone deprive him and his guests of a
legitimate expectation of privacy. An occupahis not a trespasser if the landlord does not
treat him as such.

An ongoing criminal trespass, on its own, does not constitute an exigency that overrides the
warrant requirement. The critical issue is whether there is afitrue immediacyo that
absolves anofficer from the need to apply for a warrant and receive approval from an
impartial magistrate. When people may have the capacity to harm others, but are not
engaged in an inherently dangerous activitypfficers cannot lawfully dispense with the
warrant requirement. An ongoing nuisance that results in noiphysical harm to others
may constitute an exigency. However, the mere possibility of physical harm does not. Here
the underlying offense under Ohio law was criminal trespassa fourth-degree
misdemeanae punishable by a maximum sentence of thirty day8@imprisonment. The
governmenis interest in investigating a fourthdegree misdemeanor is relatively minor.

The community caretaker exception does not provide the government with refuge from the
warrant re quirement except when delay is reasonably likely to result in injury or ongoing
harm to the community at large.

Click HERE for the courds opinion.

*kkkk *
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Moldowan v. City of Warren570 F.3d 698July 01, 2009

All witnessesd police officers as well as lay witnesd are absolutely immune from civil
liability based on their trial testimony in judicial proceedings. As with any witness, police
officers enjoy absolute immunity for any testimony delivered at adversarial judicial
proceedings. A witness is entitled to testimonial immunity no matter how egregious or
perjurious that testimony was alleged to have been. That protection, however, does not
extend to nontestimonial conduct, despite any connection these acts might have l&ter
testimony. Although there is a welestablished exception to the doctrine of absolute
testimonial immunity finsofar as [an official] performed the function of a complaining
witnessgp that exception does not extend to testimony delivered at trial.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Lopez567 F.3d 755June 01, 2009

Defendant was not within reaching distance of his vehiale passenger compartment at the
time of the search, but was instead handcuffed in the back seat of the patrol car by then.
There was no reason to think that the vehicle contained evidence of the afée of arrest,
since that offense waseckless driving The search of defendards vehicle, therefore,
violated the Fourth Amendment as interpreted inArizona v. Gant, 129 S. Ct. 1710 (Apr.
21, 2009). The 73 grams of crack cocaine, a set of digital scalmsd a Glock .40 caliber
handgun loaded with ten rounds of ammunition which formed the basis of his conviction
for possession with the intent to distribute and for carrying a firearm in relation to a drug
trafficking crime are inadmissible. Defendants caviction is vacated.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Jones562 F.3d 768April 16, 2009

Brendlin v. California, 551 U.S. 249 (2007nakes it clear that, generally, when a police
officer pulls over a vehicle during a traffic stop, the officer seizes everyone in the vehicle,
not just the driver. Yet, the Brendlin Court also observed,ithere is no seizure without
actual submissiono

Even though an occupant in a vehicle stopped by the police is generally deemed seized by
virtue of the stopping of the vehicle, he is not thereby seized if he does not submit to the
show of authority. When police vehicles hemmed in the already parked cahe driver and
other passenger in the Nissan werdjseized by virtue of their passive acquiescencé
remaining in the car. But, by opening the car door and jumping out as though he wanted
to run, defendant did not submit. He was nofiseized until he stopped at the command of
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the officer. Observations made by the officer after defendant got out but before he
submitted may be used to justify the seizure.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Abbey560 F.3d 513April 03, 2009

For bribery under the Hobbs Act, 18 U.S.C. 8§ 1951, the benefits received need not have
some explicit, direct link with a promise to perform a particular, identifiable act when the
illegal gift is given to the official. Instead, it is sufficient if the pultic official understood
that he or she was expected to exercise some influence on the péyobehalf as
opportunities arose. The public official need not even have any intention aictually
exerting his influence on the payots behalf becauséifulfillment of the quid pro quo is not

an element of the offensé. The inquiry is whether the official extracted money through
promises to improperly employ his public influence.

For bribery under 18 U.S.C. § 666, it is enough if a defendant corruptly solicits gthing of
value with the intent to be influenced or rewarded in connection with some transaction
involving property or services worth $5000 or more. The statute does not require the
government to prove that defendant contemplated a specific act when heaeived the
bribe; the text says nothing of a quid pro quo requirement to sustain a conviction, express
or otherwise. While aquid pro quoof money for a specific . . . act is sufficient to violate the
statute, it is not necessary.

Click HERE for the courds opinion.

*kkkkk

Fleming v. Metrish,556 F.3d 520February 25, 2009

The admissibility of statements obtained after the person in custody has decided to remain
silent depends on whether his right to cut off questioning wa#scrupulously honoredo
Michigan v. Mosley, 423 U.S. 96 (1975).

Mosley permits the police to present new information to a suspect so that he is able to make
informed and intelligent assessments of his interests. Three hours after the initial refusal to
answer questions, the detective told the defendt that the police had discovered a weapon
on the premises, permitting the defendant to reassess his situation. True, the alleged
comments included a suggestion thcooperateo But this suggestion was accompanied by a
warning to the defendantfito be caretild about what he said, and a caution not to say
anything about which he would befisorry.0 No doubt a complete and fresh recitation of the
Miranda warnings would have been preferable to these shorthand reminders. But in the
context of this case, where ther is no dispute that the defendant fully understood his
Miranda rights, such cautionary language bolsters the view that those rights were
scrupulously honored underMosley.
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The defendant was not subject to a measure of compulsion above and beyond thétarent

in custody itself. Nor is this a case where the police carried on a lengthy harangue in the
presence of the suspect. Lengthy harangues that are directed toward a suspect are more
likely to elicit an incriminating response. There is no evidence, meover, indicating that

the defendant was peculiarly susceptible to an appeal to his conscience. Instead, the
detectivels comments involved a brief conversation that including nothing more than a few
off hand remarks that were not particularly evocative.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Paull,551 F.3d 516January 09, 2009

A search warrant affidavit must allege facts so closely related to the time of the issue of the
warrant as to justify a finding of probable cause at that time. The expiration of probable
cause isdetermined by the circumstances of each case and depends on the inherent nature
of the crime. Because the crime is generally carried out in the secrecy of the home and over
a long period, the same time limitations that have been applied to more fleetingimes do
not control the staleness inquiry for child pornography. The affidavit contained evidence
that defendant had visited or subscribed to multiple websites containing child pornography
over a twoyear period and an expert description of the barter esnomy in child
pornography. This made it likely that defendant was involved in an exchange of images
and, therefore, likely to have a large cache of such images in order to facilitate that
participation. Such information supports the conclusion that he ha likely downloaded,
kept, and otherwise possessed the material.

The 29 5", and 9" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Panak552 F.3d 462, January 09, 2009

On the issue of Aicustodyd for Miranda purposes, the question is not whether the
interviewee knew of evidence that she may have committed a crime. And, the question is
not whether the investigator knew of evidence inculpating the interviewee. The question is
whether the investigdor connected the two in front of the individual. An investigatots
knowledge of an individuals guilt may bear upon the custody issue not simply because the
officer possesses incriminating evidence but because he has conveyed it, by word or deed, to
the individual being questioned, and thus has used the information to create a hostile,
coercive, freedominhibiting atmosphere. That is why such knowledge is relevant only if (1)

it was somehow manifested to the individual under interrogation and (2) it wouldhave
affected how a reasonable person in that position would perceive his or her freedom to
leave.
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The 11" Circuit agrees (cite omitted).

Click HERE for the courds opinion

*kkkkk

Thompkins v. Berghuisb47 F.3d 572November 19, 2008

A heavy burden rests on the government to demonstrate that the defendant knowingly and
intelligently waived his privilege against seHincrimination and his right to retained or
appointed counsel. A valid waiver will not be presumed simply from the sileecof the
accused after warnings are given or from the fact that a confession was in fact eventually
obtained. The courts must presume that a defendant did not waive his rights.

During a three hour interrogation, a suspect whoficonsistently exercised s right to
remain substantively silent for at least two hours and fortyfive (45) minutesp who is
described asfiso uncommunicativé® and finot verbally communicative0 who filargely
ér emai n e dandwhbfshared very limited verbal responses with us,consisting of
fiyeahp or a fino,0 or fil don& knowo, who only fisporadicallyd made eye contact or nodded
his head, and who, after being advised undeMiranda, orally confirmed understanding of
those rights but refused to sign the printed form, has not affirmavely waived his right to
remain silent.

Click HERE for the courds opinion.

*kkkkk

Vance v. Wade546 F.3d 774, November 17, 2008

For an excessivdorce-in-handcuffing claim, a plaintiff must show

(1) that officers handcuffed the plaintiff excessively and unnecessarily tightly, and
(2) that officers ignored the plaintiffés pleas that the handcuffs were too tight.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hardin,539 F.3d 404, August 25, 2008

In Payton v. New York 445 U.S. 573 (1980), the Supreme Court held théian arrest
warrant founded on probable cause implicitly carries with it the limited authority to enter
a dwelling in which the suspect lives when there iseason to believethe suspect is
within. 6(emphasis added). Iseason to believéhe same as probable cause or it & lesser
standard?
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If you think the Sixth Circuit had already answered that question, you are wrong. The
language addressing this question in its two prior caseglnited States v. Jones641 F.2d
425 (6th Cir. 1981), andJnited States v. Pruit, 458F.3d 477 (6th Cir. 2006), was dicta and
not controlling. The Court, when faced with the same question in this case, still does not
decide the issue. Rather, the Court holds that regardless of which threshold is required,
the government failed to supporteither. Prior to the entry, there were no facts to suggest
that Hardin was present.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Pachecdopez,531 F.3d 420, June 26, 2008

Miranda warnings are not required for fibooking question® such as the defendarés name,
address, height, weight, eye color, date of birth and current address. But, during the
service of a drug search warrant, asking where he was from, how he had arrived at the
house, and when he had arrived are questions reasonably likely to elicib @ncriminating
response, thus mandating aMiranda warning. The location, the nature of the questioning
and the failure to take notes or document the defendadd identity also support the
conclusion that the booking exception is not applicable in this cas Application of the
booking exception is most appropriate at the station, where administrative functions such
as bookings normally take place. Extending the exception to the type of questioning hére
which occurred in a private home during the investigtory stage of criminal proceedings
would undermine the protections thatMiranda seeks to afford to criminal suspects. Where
the booking exception does not apply, statements made befdviranda advice and waiver
are fAirrebuttably presumed involuntary 6 and must be suppressed.

SubsequentMiranda warnings are not effective unless the warnings place a suspect who
has just been interrogated in a position to make amformed choice A Miranda waiver is
ineffective when the same officers conduct the inteogation in the same location without
any break between the two sets of questions, and the pddiranda question resulted from
the knowledge gleaned during the initial questioning. There is no practical justification for
accepting the formal warnings as capliance with Miranda, or for treating the second
stage of interrogation as distinct from the first, unwarned and inadmissible segment.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Purcell 526 F.3d 953, May 29, 2008

The discovery of mei@s clothing in a bag thata female claimed to own erases for future
bags the apparent authority that justified the officer®warrantless search of the first bag,
thereby making a subsequent search illegal. The discovery of minclothing eviscerated
any apparent authority, but the officers could have reestablished apparent authority by
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asking the supposed bag owner to verify her control over the other bags to be searched.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Blair,524 F.3d 740, May 02, 2008

An officer must have probable cause to make a stop for a civil traffic infraction, and
reasonable suspicion of an ongoing crime to make a stop for a criminal violation.

Presence in a higkcrime area at 10:30 p.m. does not by itself justify derry stop. That a

given locale is well known for criminal activity will not by itself justify a Terry stop,

although it may be taken into account with other factors. A late hour can contribute to
reasonable suspicion; however, 10:30 p.m. is not late enough to areususpicion of
criminal activity.

Click HERE for the courds opinion.

*kkkkk

Floyd v. City of Detroit518 F.3d 398, March 06, 2008

The Fourth Amendment prohibits a police officeis use of deadly force tofiseizéd an
unarmed, non-dangerous suspect. Shooting at but missing a suspect is a show of authority
that amounts to a fiseizured under the Fourth Amendment when it actually has the
intended effect of contributing to the suspe@ immediate restraint.

Not all mistake® even honest onds are objectively reasonable. Honest but objectively
unreasonable use of force mistakes violate the Fourth Amendment.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ridner512 F.3d 846January 17, 2008

A defendant charged with being a felorin-possession of a firearm may assert the necessity
defense. This defense is limited to rare situations and should be construed very narrowly.

The defendant must produce evidence of the following five requirements:

(1) that defendant was under an unlawful and present, imminent, and impending threat of
such a nature as to induce a weljrounded apprehension of death or serious bodily injury;
(2) that defendant had not recklessly or negligently placed himself in atgation in which it
was probable that he would be forced to choose the criminal conduct;

(3) that defendant had no reasonable, legal alternative to violating the law, a chance both to
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refuse to do the criminal act and also to avoid the threatened harm;

(4) that a direct causal relationship may be reasonably anticipated between the criminal
action taken and the avoidance of the threatened harm; . . . and

(5) that defendant did not maintain the illegal conduct any longer than absolutely
necessary.

Click HERE for the courds opinion.

*kkkkk

U.S.v. Nichols,512 F.3d 789J)anuary 15, 2008

Looking at this issue for the first time, the Court decides:

Searchincident-to-arrest authority extends to the locked glove box in the passenger
compartment of a vehicle.

The 7", 8", and 11" Circuits, the only others that have considered this specific issue, agree
(cites omitted).

A suspect impliedly waives hidMiranda rights by voluntarily speaking with an officer after
affirming that he understands these rights. Such a waiver can be clegrinferred from the
actions and words of the person interrogated. While it does not require much to invoke the
right to silence, it does require something that indicates a desire not to be questioned.
Repeated, false denials of identity are not refusate answer all police questions.

Click HERE for the courds opinion.

*kkkkk

Pennington v. Metro. Gaoit of Nashville & Davidson County511 F.3d 647, January 10, 2008

Looking at this issue for the first time, the Court decides:

A breathalyzer test administered to an offduty police officer does not amount to an
unconstitutional seizure. A person is seized only when, by means of piogd force or a
show of authority, his freedom of movement is restrained. A person is not seized simply
because he believes that he will lose his job. The Fourth Amendment does not protect
against the threat of job loss.

Police officers: (1) may reasoably believe, based upon their workplace obligations to
comply with departmenté guidelines and regulations, that theiremployment relationship
will be severed if they refuse or disobey an order, direction, or request to accompany
detectives to the departrentés headquarters; but (2) lack any reasonable basis to feel that
they will be restricted by force or a show of lawful authority in their freedom of movement or
their ability to terminate the encounter
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The 7" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Wilson506 F.3d 488, October 29, 2007

The sacalled flautomatic companioro rule whereby any companion of an arrestee would be
subject to a cursory patdown reasonably necessary to give assurance that they are
unarmed is rejected. The Terry requirement of reasonable suspicion under the
circumstances has not been eroded to the point that an individual may be frisked based
upon nothing more than an unfortunate choice of associates. Although the government can
rely on the fact that the defendands traveling companion was found to be carrying a
weapon aspart of the basis for establishing reasonable suspicion with regard to the
defendant, the government must point to additional specific and articulable facts in order
to satisfy Terry .

There is nohing about being seated in a car which is itself suspicious. The fact that a
person is seated in a vehicle does not create a differefierry frisk test, but instead is
simply a relevant consideration under the totality of the circumstances.

Click HERE for the courds opinion.

*kkkkk

Taylor v. Michigan Dejdt of Natural Resources502 F.3d 452, September 14, 2007

A search under the Fourth Amendment is a government intrusion into a reasonable
expectation of privacy. A fireasonable expectation of privacy exists when (1) the
individual has manifested a subjective expectation of privacy in the object of the challenged
search and (2) society is willing to recognize that expectation as reasonable. The second
prong generally addresses two considerations. The first focuses on what a persadhan
expectation of privacyin, for example, a home, office, phone booth or airplane. The second

consideration examines what the person wanted to protect his privadyom, for example,
non-family members, nonemployees of a firm, strangers passing by ahe street or flying
overhead in airplanes. The purpose and degree of the governménintrusion is relevant to
the second consideration.

A conservation officers daylight, five minute, suspicionlessiproperty (security) checkd of

a temporarily unoccupied residence, consisting of calling out to determine if anyone was
home, checking the doors and windows to ensure they were locked, peering briefly into the
interior through the open curtains of a window, and leaving his business carahithe front
door is not a Fourth Amendment search.

Click HERE for the courds opinion.
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Garner v. Mitchell,502 F.3d 394September 11, 2007

Whether a waiver of Miranda rights is a knowing and intelligent depends upon the totality
of the circumstances, including the suspe@ age, experience,deication, background, and
intelligence, and the capacity to understand the warnings given him, the nature of his Fifth
Amendment rights, and the consequences of waiving those rights. There is no categorical
rule that a low IQ or other significant limitati ons in intellectual functioning make a suspect
with such characteristics unable to give a valid waiver oMiranda rights. The standard of
proof is a preponderance of evidence.

Editor & note This case involved expert testimony on four standardized mental tests designed
specifically to determine whether a waivemifandarights is knowing and intelligent.

Click HERE for the courds opinion.

*kkkkk

Meals v. City of Memphis493 F.3d 720July 11, 2007

A 42 U.S.C. § 1983 clan may be brought against a police officer under the Fourteenth
Amendment for death or injury to innocent third parties where the injury results from a
pursuit. To prevail on such a claim, a plaintiff must prove that the police officeis conduct
fishocks the conscienc@. Only a purpose to cause harm unrelated to the legitimate object
of arrest will satisfy the element of arbitrary conduct shocking to the conscience, necessary
for a due process violation. Highspeed chases with no intent to harm suspects phgally or

to worsen their legal plight do not give rise to liability under § 1983. Violation of the Cit§s
police vehicle operation and pursuit policy can raise a question as to whether there was
malice with intent to worsen legal plight. In the absencef evidence from which a jury
could infer a purpose to cause harm unrelated to the legitimate object of the chase, the
evidence does not satisfy the requisite element of arbitrary conduct shocking the
conscience.

Click HERE for the courds opinion.

*kkkkk

Warshak v. U.S5.490 F.3d 455, June 18, 2007

As 18 USC § 2703(d) specifically permits, officers obtained a court order to obtain a
targetGs emails that had been in storage with the Internet Service provider for more than
180 days. The court order also excused, pursuant to 18 USC § 2705, having to give the
target prior notice before seizing the emails. Though the statute required only a showing
that the emails werefirelevant and material to an ongoing criminal investigatio,0 the 6th
Circuit upheld a District Court injunction preventing agents from viewing the emails
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because there was no showing of probable cause or prior notice giving the target an
opportunity to challenge the order.

Click HERE for the courds opinion.

*kkkkk

Van Hook v. Anderson488 F.3d 411May 24, 2007

When, following the arrest of a suspect, the police advise him of Hidiranda rights and the
suspect asks for a lawyer, all questioning must then stop (a) until a lawyer has been
provided, or (b) unless the suspedihimselfo initiates a discussion. Police are permitted to
approach the suspect and inquire whether he now wants to talk when a third party tells
police that the suspect is now willing to speak with them. Police are not precluded from
acting on that information because it was at communicated to them directly by the
suspect.

The 8", 9" and 11" Circuits agree, as does the Georgia Supreme Coutites omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Campbel486 F.3d 949, May 24, 2007

The Supreme Court has nted that fiinterrogation relating to oned identity or a request for
identification by the police does not, by itself, constitute a Fourth Amendment seizuce.
Regarding the statement,il would like to see your ID9 the use of the wordfilike,0 as
opposed tofineed or Awant,0 suggests that a reasonable person would feel free to decline
this request and leave the scene.  Moreover, this court has previously held that the use of
less permissive language by police officers than the phraged like to see somdD 06 does
not constitute a seizure. A person walking down the street is not detained when an officer
driving in a marked police car yells, iHey, buddy, come her& Such a statement is a
request rather than an order.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Rice478 F.3d 704, March 02, 2007

Title 11l requires that an application for a wiretap order contain full and complete
statement as to whether or not other investigative procedures have been tried and failed or
why they reasonably appear to be unlikely towscceed if tried or to be too dangerous. This is
referred to as thefinecessity requirement) the purpose of which is to ensure that a wiretap
IS not resorted to in situations where traditional investigative techniques would suffice and
to protect against he impermissible use of a wiretap as the initial step in a criminal
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investigation. A purely conclusory affidavit unrelated to the instant case and not showing
any factual relations to the circumstances at hand is inadequate compliance with the
statute.

The figood faithd exception of United States v. Leon, 468 U.S. 897 (1984), does not apply to
warrants improperly issued under Title IlI.

Click HERE for the courds opinion.

*kkkkk

Livermore v. Lubelan476 F.3d 397, February 07, 2007

In the excessive force context, it is not enough that a plaintiff establishes that the
defendants use of force was excessive under the Fourth Amendment. To defeat qualified
immunity, the plaintiff must show that the defendant had notice that the manner irwhich
the force was used had been previously proscribed.

The ultimate inquiry is fiwhether the totality of the circumstances justifies a particular sort

of seizured Three factors (not an exhaustive list) are considered in determining the
reasonablenes of force used: (1) the severity of the crime at issue; (2) whether the suspect
posed an immediate threat to the safety of the police officers or others; and (3) whether the
suspect actively resisted arrest or attempted to evade arrest by flight.

Even when the particular seizure is reasonable, liability exists if the defendant police
officers acted recklessly in creating the circumstances which required the use of deadly
force.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Stover474 F.3d 904, January 30, 2007

Officers with an arrest warrant and reason to believe that the suspect is inside the house
may enter and search anywhere that the suspect might reasonably be found. Once a
suspect is found, the arrest warrant does not justify a more intrusive search of the
premises. nerally, the government may not search an individu& home without the
individual & consent or a search warrant. A limited exception to this general rule
authorizes officers making arrests in the home to conduct &protective sweepi a quick
and limited search of the premises, incident to an arrest and conducted to protect the safety
of the police officers and others. The fact that police identified a car registered to a local
criminal who did not live at defendants address is sufficient to justify a gick and limited
protective sweep. Even though defendant lived in a duplex, the criminal who owned the car
in defendants driveway was as likely to be visiting defendant as he was to be visiting
defendants neighbor. This probability is sufficient to justify a protective sweep.

Click HERE for the courgs opinion.
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U.S. v. Williams 483 F.3d 425, January 09, 2007

The public safety exception toMiranda applies when officers have a reasonable belief
based on articulable facts that they are in danger. An officer must, at minimum, have
reason to believe (1) that the defendant might have, or recently has had, a weapon, and (2)
that someone other tha police might gain access to that weapon and inflict harm with it.

There can be no other contexspecific evidence that rebuts that reasonable belief.
Indications that the officers may have acted pretextually might rebut the presumption that
the public safety exception should apply.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Carter465 F.3d 658, October 17, 2006

It is not necessary to allege nor prove the existence offirigger mechanisnd to meet the

definition of Aimachine gurd in 26 U.S.C. § 5845(b). Section 5845(b) defin@machine gurd

as
éany weapon which shoots, i's designed to s
to shoot, automatically more than one shot, without manual reloading, by a
single function of the trigger. The term shall also include the frame or
receiver of any such weapon, any part designed and intended solely and
exclusively, or combination of parts designed and intended, for use in
converting a weapon into a machinegun, and any combination of parts from
which a machinegun can be assembled if such parts aire the possession or
under the control of a person.

The statute includes a total of four definitions of &imachinegung i.e., the initial definition
in the first sentence followed in the second sentence by three independent, altdivia
definitions added by amendment to the statute in 1968.

The 39, 4", 7" and Federal Circuits agree(cites omitted).

The 10" Circuit disagrees. (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Pruitt 458 F.3d 477, August 11, 2006

An arrest warrant is sufficient to enter a residence if the officers, by looking at common
sense factors and evaluating the totality of the circumstances, establishiiseasonable

beliefo that the subject of the arrest warrant is within the residence at thatime. The
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fireasonable belied standard is less than probable cause.
The 9" Circuit disagrees(cites omitted).

SeeU.S. v. Barrera, 5th Circuit (above).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Dillard 438 F.3d 675, February 27, 2006

Tenants of apartments awnl duplexes have a reasonable expectation of privacy Incked
common areas. Because a duplex is more akin to a sindgenily home than a large
apartment building, tenants may also have a reasonable expectation of privacy in unlocked
areas such as a baseme

Click HERE for the courds opinion.

*kkkkk

Armstrong v. City of Melvindale432 F.3d 695, January 06, 2006

The Fourth Amendment requires probable cause to believe thdtuits, instrumentalities, or
evidence of a crimavill be found at the place to be searched. Search warrants for items
that lack any criminal link are unconstitutional.

Click HERE for the courds opinion.

*kkkkk

7" CIRCUIT
U.S. v.Villalpando, 588 F.3d 1124Decembefi6, 2009

While a false promise of leniency may render a statnent involuntary, police tactics short

of the false promise are usually permissible. Trickery, deceit, even impersonation do not
render a confession inadmissible . . . unless government agents make threats or promises.
A confession induced by a promiseotbring cooperation by the defendant to the attention of
prosecutors does not render a confession involuntary.

A false promise is treated differently than other somewhat deceptive police tactics (such as
cajoling and duplicity) because a false promise habke unique potential to make a decision

to speak irrational and the resulting confession unreliable. Police conduct that influences a
rational person who is innocent to view a false confession as more beneficial than being
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honest is necessarily coerciviecause of the way it realigns ;
interrogation.

The explicit promises offered by the detective were that she would try to persuade the
probation officer not to revoke defendantds q
night if he cooperated with the investigation against the unnamed target (presumably

defendant 6s supplier). She offered, for 1inst
t hat she would Asit downo with the ADvBA,k ttte sp
out .o She indicated that fwe donét have to ch
the context of the interview, represented a solid offer of leniency in return solely for his

admission to cocaine possession. lItis far differenttoeffr t o i nt ercede on so

than to promise that such an intercession will be effective.

Click HEREf or t he courtdéds opinion.

*kkkkk

U.S. v.Crowder,588 F.3d 929Decembeb7, 2009

Defendant did not have a reasonable expectation of privacy in theacafter he turned it

over to the shipper. Although individuals do not surrender their expectations of privacy in

closed containers when they send them by mail or common carrier, the car in this case can

hardly be considered a closed container. The doomere left unlocked, the driver of the

car carrier was given the keys, and defendant knew that the driver would enter the car and

drive it. No one could have a reasonable expectation of privacy in the contents of a vehicle

under those circumstances. Althagh there is no evidence that defendant directly
authorized the driver to search the vehicle, in light of the circumstances described above it

is clear that the driver was authorized to ac
interest.

Hi ding the drugs in a secret compartment in t
desire that the drugs not be discovered. But defendant must also show that his expectation

of privacy was objectively reasonable- the simple act of hiding something Wi not

necessarily trigger Fourth Amendment protections.

Click HEREf or t he courtdés opinion.

*kkkkk

U.S. v. Vaughn585 F.3d 1024November 03, 2009

Even though experts have repeatedlyestified that guns are tools of the drug trade, in order
to show that a firearm furthered a drug trafficking crime in violation of 18 U.S.C. § 924(c),
the government must establish a specific nexus between the particular weapon and the
particular drug crim e at issue. It must present specific, netheoretical evidence to tie that
gun and the drug crime together.

59


http://caselaw.lp.findlaw.com/data2/circs/7th/091263p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/083320p.pdf

In the usual § 924(c) case, weapons are used more as a stick, but tiemo reason they
couldn@ be used as a carrot. Defendant offered the guike Mary Kay might offer a pink
Cadillac to a top selling cosmetics salesperson. In the same way that a sales commission
plays a role in a business transaction, defendant used the riffito speed the payment and to
assure full paymentd The government tus tied the particular weapon to the particular
transaction and demonstrated that defendars possession of the rifle helped forward the
sale of the six pounds of marijuana.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Edwards581 F.3d 604September 14, 2009

When there has been a lapse of time between warnings/waiver/questioning and a
subsequent questioning, the practical question is not wheth&iranda warnings given to a
defendant becamefistalep or, though the courts love the phrase, whether thétotality of
the circumstance® indicates that the inculpatory statement was made knowingly. It is
whether the defendant when he gave the statement did not realize he had a right to remain
silent. TheMiranda form told him he had that right, and the presumption shaild be that

he would remember this even if some time (185 minutes) had elapsed between his
receiving the warnings and undergoing the questioning that elicited the inculpatory
statement. The presumption can be rebutted.

Click HERE for the courds opinion.
U.S. v.Cox,577 F.3d 833August18, 2009

Looking at this issue for the first time, the Court decides:

Title 18 U.S.C. § 2423(a), transportation of minors with the intent to engage in criminal
sexual activity, does not require that the government prove that a deidant knew his
victim was a minor.

The 29, 39 4" and 9" Circuits agree (cites omitted)

Click HERE for the courds opinion.

*kkkk *

U.S. v. Jackson576 F.3d 465August 06, 2009

In Payton v. New York 445 U.S. 573 (1980), the Supreme Court held that an arrest

warrant ficarries with it the limited authority to enter a dwelling when there isreason to
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believethe suspect is withind Nearly every court of appeals to consider the issue has held
that law enforcement officers do not need a search warrant in addition to an arrest
warrant to enter a third party & residence in order to effect an arrest (3, 6", 8", and 9"
circuits - cites omitted; the £' circuit held that a search warrant is required but grongly
suggested that the arreste@s presence in a third partys residence is an exigency cite
omitted.). Although the third party G Fourth Amendment rights are violated and evidence
against the third party might not be admissible, the arrest is stillzalid.

Three circuits (2%, 10", and D.C. circuitsi cites omitted) have explicitly concluded that
Aireasonable belied requires a lesser degree of knowledge than probable cause. Four other
circuits ( 5", 6", 9", and 11" i cites omitted) have disagreed, holding thafireasonable
beliefdo amounts to the same thing agiprobable caused Although the court fimight be
inclined to adopt the view of the narrow majority of our sister circuits that deasonable
belieféis synonymous wih probable causey it declined to decide whether the standard is
probable cause or something lower. The court concluded that there was probable cause to
believe the target was present which would meet the lower standard as well.

Click HERE for the courds opinion.

*kkkk *

Guzman v. City of Chicagd65 F.3d 393, May 13, 2009

Officers served a warrant to search what was described as a singhlmily residence.
Although the officers thought the building looked like a singlelamily house, they should
have known pretty quickly that their belief was mistaken. Learning that the front of the
building housed a real estate office, that they could not get to the rest of the house from
that office, that they had to go outside to access the seceftaor apartment, and that there
was a separate door for the fst-floor apartment should have informed them that this was
not a singlefamily residence. So informed, they should have called off the search.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hodge558 F.3d 638, March 11, 2009
U.S. v. Leeb58 F.3d 651, March 11, 2009

Editor & Note: These unrelated but very similar cases were decided by the court on the same
day. SedJ.S. v. Santgsl28 S. Ct. 2020 (2008). Cli¢ckERE for the Supreme Cou# opinion.

The federal moneylaundering statute, 18 U. S. C. 81956, prohibits the use of the
Aproceed® of criminal activities for various purposes, including emaging in, and
conspiring to engage in, transactions intended to promote the carrying on of unlawful
activity. The word fiproceed® applies only to transactions involving criminalfiprofits, 6 not
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criminal receipts. Both of these cases involved health spas fronts for prostitution
operations. Money laundering convictions in both were based upon evidence of rent,
utilities, and advertising expenses. These costs are essential operating expenses which do
not count asfiproceed® within the meaning of § 1956a)(1). None of the transactions on
which the moneylaundering convictions were based involved prostitutionfiprofits.o
Evidence of rent, utilities, and advertising expenses is insufficient to support the
convictions.

Click HERE for the courds opinion inU.S. v. Hodge

Click HERE for the courds opinion inU.S. v. Lee

*kkkhkk

U.S. v. Montgomery555 F.3d 623, February 13, 2009

There is no per se rule of suppression if investigators make any sort of promise at all to a
suspect prior to a confession. A false promise of leniency may be sufficient to overcome a
persont ability to make a rational decision about the courses open tam. An empty
prosecutorial promise could prevent a suspect from making a rational choice by distorting
the alternatives among which the person under interrogation is being asked to choose.

Telling the defendant that if he was sentenced to prison timen the federal charges he
would not get ten years was, in fact, false because he qualified as an Armed Career
Criminal and instead faced a mandatory minimum sentence of fifteen years. However,
those proclamations were not tied to any confession or statenteon defendants part. The
defendant was not promised that he would not receive a ten year senternitbe confessed
Although an illusive promise of leniency in exchange for a confession preseriis difficult
case) the mere fact that the potential sentece in the federal system was misstated does not
make the interrogation coercive, especially when the purported sentence was not linked to
defendants willingness to talk to the investigators.

After the defendant has invoked his right to silence, the ewtitutionality of a subsequent
police interview depends not on its subject matter but rather on whether the police, in
conducting the interview, sought to undermine the defendad resolve to remain silent.
Outlining the evidence against defendant beforgiving him renewed Miranda warnings,
and discussing the same crime as in the first interview are missteps, but are insufficient to
require suppression.

Click HERE for the courds opinion
*kkkkk
U.S. v. Colonp49 F.3d 565December 08, 2008

A sale, by definition, requires two parties; their combination for that limited purpose does
not increase the likelihood that the sale will take place, so conspiracy liability would be
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inappropriate. fiRegulard purchases onfistandardo terms cannot transform a customer
into a coconspirator. Agreementi the crime of conspiracyi cannot be equated with
repeated transactions.

A wholesale customer of a drug conspiracy one who buys for resale rather than for his
personal consumptioni is not a coconspirator per se. Large quantities of controlled
substances, without more, cannot sustain a conspiracy conviction. The joint objective of
distributing drugs is missing where the conspiracy is based simply on an agreement
between a buyer anda seller for the sale of drugs.

An aider and abettor is conventionally defined as one who knowingly assists an illegal
activity, wanting it to succeed. Even though the buyer of drugs assists an illegal activity,
which he doubtless wants to be successfit is not enough to establish aiding and abetting.
Otherwise, every buyer from a drug conspiracy is an aider and abettor of a conspiracy and
is therefore to be treated by the law exactly as a member of the conspiracy would be
treated.

Click HERE for the courds opinion

*kkkk *

U.S. v. Morris,549 F.3d 548, December 05, 2008

Stings are schemes for getting a person who is predisposed to criminal activity to commit a
crime at a time or place in which he can be immediately apprehended. They are an
essential tool of law enforcement against cringethat have no complaining victim. Private
sting operations may become even more common now that there are organizations like
APerverted Justicep which trains adult volunteers to pose as children in chat rooms and
unmask sexual predators, and TV showske Dateline NBG& iiTo Catch a Predatod which
popularizes sexualpredation stings. Just as there is no defense of private entrapment, so
there is no exclusionary rule applicable to evidence obtained improperly by private
persons.

A private stinger can find himself accused of committing a crime in his attempt to catch
others. Thefiprivate sting operationo defense requires the defendaid reasonable belief
that he committed the charged conduct while acting as an agent for law enforcement
authority.

Entrapment refers to the use of inducements that cause a normally laabiding person to
commit a crime, and is a defense when the entrapment is conducted by law enforcement
officers or their agents. There is no defense of private entrapment. Individuals tegsted,
induced or set up by anyone besides a state agent cannot raise an entrapment defense to
criminal charges.

Click HERE for the courds opinion.
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U.S. v. Franklin,547 F.3d 726Qctober 27, 2008

The odor of burning marijuana provides an officer with probable cause to search the
passenger compartment and containers within the passenger compartment. A police @g
alerting to the presence of narcotics provides additional probable cause to searchhet
parts of the vehicle for narcotics.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Jennings544 F.3d 815, September 15, 2008

Officers executing a search warrant have categorical authority to detain any occupant of
the subject premises during the searchMuehler v. Mena, 544 U.S. 93, 98 (2005Michigan

V. Summers 452 U.S. 692 (1981). This authority exists in part because the probable cause
underlying a warrant to search a premises gives police reason to suspect that its occupants
are involved in criminal activity, and also because the officers have a legitimate interest in
minimizing the risk of violence that may erupt when an occupant realizes that a search is
underway.

The rule of Summersalso permits police to detain people who approach a premises where a
search is in progress. Jenning8 intrusion into the apartment parking lot within the
security perimeter of officers preparing to serve a search warrant permitted his detention.
The crack cocaine was in plain view in his vehicle and is therefore admissible esitte.

The 3% and 6" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

Osagiede v. U.S543 F.3d 399September 09, 2008

Article 36 of the Vienna Convention on Consular Relations imposes three separate
obligations on a detaining authority (the government): (1) inform the consulate of a foreign
nationalG arrest or detention without delay; (2) forward communications from a detained
national to the consulate without delay, and (3) inform a detained foreign national dgthis
rightso under Article 36 without delay.

Although the governments failure to comply with the Conventiorts requirements will not
alone support exclusion of evidence or staments otherwise lawfully obtained, dismissal of
an indictment, or reversal of a conviction or sentence, defense courtsefailure to inform
her client of these rights can support a Sixth Amendment claim of ineffective assistance of
counsel.

Click HERE for the courds opinion.
64


http://caselaw.lp.findlaw.com/data2/circs/7th/064109p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/071818p.pdf
http://caselaw.lp.findlaw.com/data2/circs/7th/071131p.pdf

U.S. v. Mikos 539F.3d 706, August 25, 2008

A fisneak and peek warrant, pursuant to 18 U.S.C. 83103a permits inspection but not
seizure. Lack of seizure explains théipeekd part of the name; the fisneald part comes
from the fact that agents need not notify the owner untilater. Such warrants are designed

to permit an investigation without tipping off the suspect. Even assuming that the removal
of a large cache of firearms and ammunition from a storage unit and spreading them on
the ground just outside to inventory andphotograph is afiseizure unauthorized by the
warrant, use of the exclusionary rule would be unwarranted. First, it did not cause Mikos
any distinct injury; second, a seizure was inevitable once the agents saw the arsenal. A
premature seizure does not lad to exclusion of evidence when an immediately requested
warrant, authorizing everything that occurred, was certain to issue.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Spells537 F.3d 743, August 08, 2008

The Armed Career Criminal Act (ACCA), 18 U.S.C. 8§ 924(e)(1) mandates a 15 year prison
term for felons in possession of a firearm who has three or more previous convictions for
certain drug crimes or fiviolent felonieso Under 8§ 924(e)(2)(B)(ii) afiviolent felonyo is
defined asfiburglary, arson, or extortion, involves use of explosiveqyr otherwise involves
conduct that presents a serious potential risk of physical injury to anctb@mphasis added).

In Begay v. United States 128 S. Ct. 1581 (2008), the Court determined thafthe

provisioné listed exampled burglary, arson, extortion, or crimes involving the use of
explosive® illustrate the kinds of crimes that fall within the statutets scoped Thus, the
residual clause in 8924(e)(2(b)(ii) covers onlyficrimes that are roughly similar, in kind as
well as in degree of risk posed, to the examples themselgeJ.hose kinds of crimes make it
Aimore likely that an offender, later possessing a gun, will use the gun deliberately tarm

a victim.

Flight from the police in a vehicle poses a serious potential risk of physical injury to
another. Because flight from the police is knowing and intentional, and therefore
purposeful, those people would have a greater propensity to usefieearm in an effort to
evade arrest. Therefore, the crime qualifies as i@iolent felonyo funder the ACCA.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Henderson536 F.3d 776, August 06, 2008

Georgia v. Randolph 547 U.S. 103 (2006)eft the bulk of third -party consent law in place.
Its holding applies only when the defendant is both present and objects to the search of his
home. Although defendant was initially at home and objected to the presence of the police
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when they arrived, his objection lost its force when he wasalidly arrested and taken to jail

for domestic battery. At that point the coetenant was free to consent to a search
notwithstanding defendants prior objection. Randolph does notpermanently disable a ce
tenants dhared authority to consent to an evidentiary search of the home. The tenantés
subsequent consent, freely given when defendant was no longer present and objecting,
rendered the warrantless search of their home reasonable and valid as to him.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hicks 531 F.3d 555July 09, 2008

Anonymous tips about an ongoing emergency are treated differently that those regarding
general criminality. Because of the special reliability inherent in reports of ongoing
emergencies, such 911 calls are subject to less testing in cotiran other out-of-court
statements. When an officer relies on an emergency report in making a stop, a lower level
of corroboration is required.

The 29,39 4" 7" oM 10", and 11" Circuits agree (cites omitted)
No circuits disagree.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Groves530 F.3d 506June 27, 2008

Even though appellant had repeatedly refused consent to search his home a few weeks
earlier, consent from a ceoccupant obtained after the appellant had left for work was
lawful because the appellant was nophysically present and objecting and because the
police had no active role in procuring his absence.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Black530 F.3d 596June 25, 2008

In a mail and/or wire fraud case based upon a scheme® tdefraud an employer of honest
services, the fact that the inducement was the anticipation of money from a third party and
not the employer is no defense, even when that third party never receives a benefit.

Title 18 U.S.C. § 1512(c)(1), concealing @ttempting to conceal documentsiwith the intent
to impair the [documents integrity or availability for use in an official proceedingo does
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not require proof of materiality for the excellent reason that being able to deny the
materiality of a document isthe usual reason for concealing the document. All that need be
proved is that the document was concealed in order to make it unavailable in an official
proceeding.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Tejada524 F.3d 809April 10, 2008

When a warrant would certainly, and not merely probably, have been issued had it been
applied for, evidence seized without a warrant is admissible under the inevitable discovery
doctrine.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Sanders20 F.3d 699, March 21, 2008

In order to convict under 26 U.S.C. 8 5861(d) for possession of an unregistered, short
barrel shotgun as defined in 26 U.S.C. § 5845(a), the government must prove intentional
possession of a shotgun thahe defendant knows to bef an overall length of kss than 26
inches or a barrel length of less than 18 inches. Such knowledge can be inferred from
evidence that the defendant handled the shotgun if the appearance of the shotgun would
have revealed those characteristics. A barrel length of only 11 and1® inches, more than
onethird shorter than the legal length, is a large enough difference that it would be obvious
to someone who handled it that the barrel was not 18 inches long.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Whitep19 F.3d 342, March 05, 2008

Sentencing entrapment occurs in situations when a defendant who lacks a predisposition to
engage inmore serious crimesevertheless does so as a result of unrelenting government
persistence. In this case the government insisted on a certain amount ofetain drug in
order to trigger a mandatory minimum sentence under the 21 U.S.C. § 841(b)(1)(A)(i#)20
years with a prior felony drug conviction. To overcome this sentencing entrapment
argument, the government need not explain or defend its motives, bmust show only that
the defendant was in fact predisposed to violate the law without extraordinary
inducements.

Click HERE for the courds opinion.
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U.S. v. Cazare®livas,515 F.3d 726, January 29, 2008

Failure by the agent, Assistant U.S. Attorney, and Magistrate Judge to follow the
procedures for obtaining a telephonic search warrant as set out in FRCrP 41 means that
the warrantless search, even though verbally approved by the judge, violated the Fourth
Amendment. (This was the only time within the last 15 years, if not longer, that a
telephonic warrant had been requested in the Western District of Wisconsin).

The exclusionary rule is used for only a subset of constitutional errors. Permitting people
to get away with crime is too high a price to pay for errors that either do not play sy
causal role in the seizure (the inevitableliscovery situation) or stem from negligence rather
than disdain for constitutional requirements (the good faith reliancesituation). Had the
magistrate judge written out and signed a warrant after hanging ughe phone, everything
would have proceeded exactly as it did. The agents would have conducted the same search
and found the same evidence (the inevitabldiscovery situation). Violations of federal
rules alone do not justify the exclusion of evidence thatas been seized on the basis of
probable cause, and with advance judicial approval.

The 14" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Tyler512 F.3d 405J)anuary 10, 2008

A reasonable person in defndantés circumstances would not have believed he was free to
leave. Although the encounter took place on a public street and the officers did not draw
their weapons or (at least initially) lay hands on Tyler, they told him he was violating the
law, took and retained his identification from him while they ran a warrant check, and told
him he could not leave until the warrant check was completed. Defendant was seized.

When officers only generally identify themselves as investigators and immediately retur

the identification and travel documents, the initial consensual encounter does not ripen into
a seizure.

An investigative detention cannot be justified by a mistaken belief that the law prohibits
carrying open alcoholic beverages in public (a mistakef law as opposed to a mistake of
fact).

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Upton512 F.3d 394January 09, 2008

A Miranda waiver can be either express or implied. Waiver can never occur through

Aimere silence) but a person can act as though he has waived his rights without expressly
saying so. Waiver may be inferred from the defendai® conduct, even when he has refused
to sign a waiver form.

In assessing the voluntariness of a waiver, physical force is carlly a defining
circumstanced and possibly a dispositive one. However, its incidental use can sometimes
be excused where the other circumstances of the interview show a voluntary waiver. The
relevant inquiry is the totality of the circumstances, looking ® gaps in time between the use
of force and the waiver, changed interrogators or location, defendaéd background,
experience and conduct, and renewellliranda warnings.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Collins 510 F.3d 697, December 14, 2007

If police have probable cause to believe that evidence is being destroyed within a house (an
emergency situation), then they can enter immediately without a warrant and without
knocking. If they do not have such probable cause, they have to get a warrant.

There is a sense in which any time police knock and announce their presence and the
occupants respond in a suspicious manner (such as running feet), the police can be
regarded as thefimanufacturersd of the emergency that they then use to justify their
warr antless barging in and searching the house and arresting the occupants. However,
that would not justify suppression of the evidence found in the search. The conduct of the
police would be afibut for 0 cause (that is, a necessary condition) of the emerggndut it
would not be culpable. They would be doing nothing wrong because there is no legal
requirement of obtaining a warrant to knock on someoné door. For that matter there is
nothing to forbid the police to lug the battering ram with them in open vew, anticipating
the worst. But the risk they take in proceeding in such a fashion is that the emergency will
not materialized that the occupant of the house will calmly open the door and ask to see
their warrant 8 that there will be no sounds or sights sigjfying that evidence is about to be
destroyed. The further risk is that no one will answer the knock and the government will be
unable to prove that the police knew the house was occupied.

Click HERE for the courds opinion.
*kkkkk
U.S. v. AmaralEstrada,509 F.3d 820December 05, 2007

A driver who borrows a car with the owneré permission may acquire standing to challenge
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the search of the vehicle only if he can establish that he has a legitimate expectation of
privacy in it or in the area searched.

A person who possesses a car for thmirposes of transporting contraband; who expects
while using the car that others will enter the vehicle and take and/or leave items therein;
who, when asked by federal agents, denies any knowledge of the car and states that he does
not care about the bagm the back seat of the car because it was not his bag and not his car,
has no legitimate expectation of privacy in the car or the bag inside the car.

Click HERE for the courds opinion.

*kkkkk

Hall v. Bates,508 F.3d 854, November 15, 2007

When a suspect does not ask whether he is free to leave, there is a rebuttable inference that
he does not want to terminate the questioning but instead wants to use the opportunity to
deflect the suspicion of the police.

The Supreme Court has a rejected(cite omitted)a Miranda-like rule requiring police
whenever they question someone at a police station to advise him that he is not under arrest
and is therefore free to leave at any time. All a person has to do in order to test the right of
police to deain him is to ask them whether he is free to leave. Such an approatiplacing

on the suspect the burden of ascertaining whether he is in fact detaing@ds preferable to
speculation by judges or juries on whether the circumstances of a particular interrogain
were so intimidating that the average person being questioned would have thought himself
under arrest even though he made no effort, as he could easily have done, to determine
whether he was.

Click HERE for the courds opinion.

*kkkkk

Campbell v. Miller,486 F.3d 949August 28, 2007

To be reasonable as part of a search incident to arrest, strip and visual body cavity
searches must be justified by at least a reasonable suspicion that the arrestee is concealing
contraband or weapons. The manner of the search, including the place in whi it is
conducted, must also be reasonable. Absent the most compelling circumstances, such as
those that pose potentially serious risks to the arresting officer or others in the vicinity, it is
unreasonable to conduct a strip search in an area exposed ttee general view of persons
known to be in the vicinity whether or not any actually viewed the search.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Ellis,499 F.3d 686, August 27, 2007

Under the ficollective knowledge doctrineg) the knowledge of one police officer is imputed

to other officers when they are in communication regarding a suspethis doctrine permits
arresting officers to rely on the knowledge of other officers, but not necessarily the
conclusions, such as whether probable cause exists. An officer need not be personally
aware of all of the specific facts supporting probable case, so long as an officer who is
aware of such facts relays them to the other officer

During a fiknock and talko investigation of drug activity, the perception of movement
within the house by polce, without more, does not create exigent circumstances. To
support an exigent circumstance allowing entry without a warrant, police must
differentiate the perceived movement from the reasonable type of movement that would be
found in any home where therevas a knock on the door.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Jumperd97 F.3d 699August 13, 2007

Editor & Note: These isges were raised in the context of a videotaped interview played in its
entirety to the jury.

The right to remain silent, in a custodial interrogation, attaches to a defendad refusal to
answer specific or selective questions.

The 1 4™, and 6" Circuits agree (cites omitted)

In order for a defendant to have a right to remain silent as to a specific or Etive question
(and the corresponding right that the prosecution will not comment on this silence), the
defendant must indicate in some manner that he is invoking that right. Silence itself may
not be enough to invoke this right to silence.

At trial t he government may not comment on the defendad# refusal to answer a specific
guestion. Therefore, playing portions of the videotape that included the defendatst clear
refusal to answer certain questions violated the defendad# right to remain silent.

An officerG opinion regarding the guilt or innocence of the defendant cannot be admitted
because these comments affect the tr@l fundamental fairness and invade the province of
the jury. Although the question of truthfulness may go to the ultimate qustion of guilt or
innocence, these issues are not the same. Telling the defendant that he had not been
truthful earlier in the interview was not a direct comment on the defendards guilt.

Click HERE for the courds opinion.
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U.S. v. Strong485 F.3d 985, May 14, 2007

When a defendant has beercharged with felon in possession of a firearm, evidence of
contemporaneous uncharged drug trafficking is admissible under thefiinextricably
intertwined 0 doctrine. Such evidence tends to provBknowing possessioa of the firearm.
Drug trafficking supplies a motive for having a gun because weapons are tools of the trade
of drug dealers.

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Rand482 F.3d 943April 06, 2007

Murdering an innocent man in order to fake the death of a defendant in a criminal case
violates 18 U.S.C. 81512(a)(1)(C),iTampering with a witness, victim, or an informanto
The statute makes it a crime tadikill[s] or attempt[s] to kill another personwith intent tod

(C) prevent the communication byany personto a law enforcement officer or judge of the
United States of information relating to the commission or possible commission of a federal
offense (emphasis added). The plain reading of the statute demonstrates that the murder
victim does not have to be a witness or an informant. The statute makes it alé¥al crime

to kill or attempt to kill fanother persond regardless of who that person & in order to
prevent the communication of information by fany persomw to law enforcement or the
court. The statute is not limited to killing another person in order toprevent that person
from communicating information law enforcement or to the court.

The 11" Circuit agrees. (cite omitted.)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Ghilarducci480 F.3d 542, March 14, 2007

Materialit y (i.e., a tendency to influence) is an essential element of a wire fraud prosecution
T 18 U.S.C. 8 1343. Reliance is not an element of federal criminal statutes dealing with
fraud. A representation may be material even though the hearer strongly suspeacthat it is
false. Whether or not a victim in fact relied upon a defendaris false representations is

irrelevant in criminal fraud cases.

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Wiley475 F.3d 908, February 06, 2007

When an affidavit is based on informanttips, the probable cause inquiry is based on the
totality of the circumstances.Seelllinois v. Gates, 462 U.S. 213 (1983). These four factors
are particularly relevant as a part of this inquiry: (1) the extent to which the police have
corroborated the informant&s statements; (2) the degree to which the informant has
acquired knowledge of the events through firsthand observation; (3) the amount of detalil
provided; and (4) the interval between the date of the events and police offiéerapplication
for the search warrant.

Probable cause does not require direct evidence linking a crime to a particular place.
Issuing judges are entitled to draw reasonable inferences about where evidence is likely to
be found given the nature of the evidence and the type afffense. In the case of drug
dealers, evidence is often found at their residences. However, there is no categorical rule
that would, in every case, uphold a finding of probable cause to search a particular location
simply because a suspected drug traffickeesides there.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Horne474 F.3d 1004, February 05, 2007

The Hobbs Act, 18 U.S.C. § 1951(a) makes robbery thain any way or degree obstructs,
delays, or affects commeraia federal crime. eBay, the online auction site, is an avenue of
interstate commerce, like an interstate highway or longlistance telephone service. The use
of eBay to lure a victim is use of an interstate instrumentality for purposes of the Hobbs
Act.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Garciad74 F.3d 994, February 02, 2007

Looking at this issue for the first time, the Court decides:

Placing a GPS (global positioning systemfimemory tracking unitd underneath the rear
bumper of a car found in apublic place is not a Fourth Amendmentiiseizured because the
device did not affect the caés driving qualities, did not draw power from the cars engine
or battery, did not take up room that might otherwise have been occupied by passengers or
packages, andlid not alter the caré appearance.

Using the device to track the car in public is not a Fourth Amendmenfisearchd requiring
probable cause and a warrant.
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The courts of appeals have divided over the question.

The 5" and 9" Circuits agree, alhough the 8" Circuit approved of but did not expressly
require a showing of reasonable suspiciorfcites omitted).

The 1%, 6™, and 10" Circuits call tracking a fisearchd The 1% and 6" Circuits require
probable cause but no warrant.(cites omitted).

Click HERE for the courds qoinion.

Click HERE for an article on GPS tracking by FLETC LGD Senior Instructor Keith
Hodges(written prior to this decision).

*kkkkk

U.S. v. Renker474 F.3d 984, January 31, 2007

Consent to search can be voluntary even when given while a defendant is in custody
without having receivedMiranda warnings. Custody alone has never been enough in itself
to demonstrate a coerced confession or consent to search.

Under United States v. Patang124 S. Ct. 2620, 2629 (2004), the failure to giwéiranda
warnings does not rguire the exclusion of real evidence collected after a defendant gives a
voluntary consent to search. Instead, thétotality of the circumstance® analysis applies.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Wilburn 473 F.3d 742, January 11, 2007

Police may not remove a potentially objecting tenant in order to avoid a refusal when
obtaining valid consent to search the apartment from a ctenant. Absent other, additional
evidence, legitimately arresting the defendant and placing him in the patrolehicle is not
purposefully removing him to avoid a refusal.

Click HERE for the courds opinion.
*kkkkk
U.S. v. De La Cruz469 F.3d 1064, November 29, 2006

When criminal intent is otherwise proven, afterthe-fact ratification from those with
authority is not a complete defense to prosecution for misapplication of public funds under
18 U.S.C. § 666(a)(1)(A).

Click HERE for the courgs opinion.
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U.S. v. DiModica468 F.3d 495, November 16, 2006

U.S. v. Parker469 F.3d 1074, December 1, 2006

Police are not required to ask for consent to search from all tenants who are present.
Search pursuant to the valid consent of one tenant is reasonable when atepant is
present, but is not asked, and does not objecPolice may not remove a caéenant from the
house for the sake of avoiding a possible objection to the subsequent search.

Click HERE for the courfs DiModica opinion.

Click HERE for the courfs Parker opinion.

*kkkkk

U.S. v. Elder466 F.3d 1090, November 1, 2006

Many 911 calls are brief, and anonymous, precisely baase the speaker is at risk and must
conceal the call. These persons are more rather than less in need of assistance. The fact
that drug dealers often use guns and knives to protect their operations creates a possibility
that violence has been done, orhit someone is still there and lying in wait. Therefore,
following an anonymous call about methamphetamine, entry into the outbuilding was
reasonable, and a warrant was not necessary. The officers acted sensibly in attempting to
assure the calleés safety.

Click HERE for the courds opinion.

*kk kkk

U.S. v. Haddad462 F.3d 783, September 14, 2006

For the defense of entrapment, a defendant must present sufficient evidenggon which a

rational jury could infer that the government induced the crime and that the defendant
lacked predisposition to engage in the crimeOnly then does the burden of defeating the
entrapment defense shift to the government.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Rosby54F.3d 670, July 19, 2006

fiMateriality 0 is an element of the maifraud offense under 18 U.S.C. § 1341 Neder v.
U.S, 527 U.S. 1 (1999). Reliance is not an element nor is it an aspect of fineteriality 0
element in mailfraud prosecutions.

Click HERE for the courds opinion.
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U.S. v. McDonatl, 453 F.3d 958, July 17, 2006

Looking at this issue for the first time, the Court decides:

An officer cannot have a reasonable belief that a violation of the law occurred when the
acts to which an officer points as supporting probble cause are not prohibited by law.
Unlike a mistake of fact, a mistake of law, no matter how reasonable or understandable,
cannot provide the objectively reasonable grounds for providing reasonable suspicion or
probable cause. The good faith exceptionilwalso not apply.

The 5", 9" 10", and 11" Circuits agree (cites omitted).
The 8" Circuit disagrees.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Miller, 450 F.3d 270, June 07, 2006

A factually accurate statement that the police will act on probable cause to arrest a third
party unless the suspect cooperates is not coercion. An objectively unwarranted threat to
arrest or hold a suspeadls paramour, spouse, or relative without probablecause could be
the sort of overbearing conduct that amounts to coercion.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Goodwin449 F.3d 766, May 24, 2006

Fitting a drug courier profile based on a last minute cash purchase of a train ticket,
combined with a response to questioning thadppears to be a fabrication, amounts to
reasonable suspicion. More than reasonable suspicion may be required when the stop is
more oppressive than a typicallerry stop.

Click HERE for the courds opinion.
Shell v. U.S, 448 F.3d 951, May 23, 2006

It is permissible to plant a listening device on an unwitting person pursuant to a Title 111
intercept order without that persond consent.

Click HERE for the courds opinion.
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8" CIRCUIT
U.S. v.Rehak,589 F.3d 965Decembel?2, 2009

Defendant police officers were convicted under 18 U.S.C. 8 241 of conspiring to violate the
rights of Vincent Pelligatti, a fictitious person, by stealing his drug money.

Police officers who convert to private purposes funds lawfully seized from suspected
criminals violate those criminalsdé civil righ

Factual impossibility occurs when the objective of the defendant is proscribed by the

criminal law but a circumstance unknown to the actor prevents him from bringing about

that objective. Factual imposdbility is not a defense to an inchoate offense such as
conspiracy or attempt. The objective of defendants was to take the money of a drug
trafficker, Vincent Pelligatti. Their goal, to keep his money as their own, violates the law.

The fact that Pelligati was fictitious was unknown to defendants. This circumstance
prevented them from actually violating a pers
impossible to violate his rights, defendants were charged and convicted cbnspiring to

violate his rights. The crime was committed upon their agreement to steal his money. That

they were unsuccessful is irrelevant to their culpability for conspiring.

Even if defendants believed the money was forfeitable, agreeing to convert it to personal
use, rathe than following forfeiture procedures, is sufficient for conviction under 8§ 241.

Click HEREf or t he courtos opinion.

*kkkkk

U.S. v. Brewers88 F.3d 1165December 17, 2009

A warrantless entry and search by law enforcement officers does not violate the Fohrt
Amendment if the officers have obtained the consent of a third party who possesses
common authority over the premises. However, a physically present@dc cupant 6 s st 8
refusal to permit entry renders the warrantless search unreasonable and invalid a8 him.

I n the absence of such a refusal, a third par
no evidence that the police have removed the potentially objecting tenant from the entrance

for the sake of avoiding a possible objection.

The officers were tasked with serving the valid ex parte order. Defendant was removed
pursuant to a valid ex parte order of protection and in furtherance of these concerns, not
for the sake of avoiding a possible objection to the search

SeeGeorgia v. Randolph 547 U.S. 103 (2006).

Click HEREf or t he courtdéds opinion.
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U.S. v. GoodwirBey,584 F.3d 111,/October 28, 2009

After officers received a report of an earlier incident involving occupants of a car
displaying a weapon, they stopped a car of the same make, model and color. Officers
arrested a passenger on an existing warrant, frisked the other three occupants, and then
searched the passenger compartmen@fter getting the key from the driver, they found a
handgun in the locked glove box.

The earlier incident report, along with the number of the vehiclé unsecured occupants,
sufficiently implicated officer safety concerns to justify a search of the passenger
compartment incident to arrest.

The earlier incident report also provided a reasonable suspicion that there was a weapon in
the vehicle that the ursecured occupants could immediately access. Even if the search
incident to arrest exception did not apply, these same concerns for officer safety would
justify a Terry frisk of the passenger compartment.

Click HERE for the courds opinion.

*kkkkk

U.S. v.McMullin, 576 F.3d 810August17, 2009

Consent to enter to search for a fugitive does not authorize fentry after the fugitive is
found and taken into custody outside the house, even though there was no withdrawal of
the original consent. The Marshals had already completed their task of arréag the
fugitive in the backyard. There was no necessity or legal basis for them to-enmter the
house.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Stultsp75 F.3d 834August 14, 2009

There is no reasonable expectation of privacy in files on a personal computer where peer
to-peer software such as LimeWire is installed and used to make files accessible to others
for file sharing. Although as a general matter an individual has an objectely reasonable
expectation of privacy in his personal computer, this expectation cannot survive a decision
to install and use filesharing software, thereby opening his computer to anyone else,
including law enforcement, with the same freely available prgram.

The 9" and 10" circuits agree(cites omitted)

Click HERE for the courgs opinion.

78


http://caselaw.lp.findlaw.com/data2/circs/8th/091317p.pdf
http://caselaw.lp.findlaw.com/data2/circs/8th/083477p.pdf
http://caselaw.lp.findlaw.com/data2/circs/8th/083183p.pdf

U.S. v. Johnson572 F.3d 449July 10, 2009

To establish that a defendant is anfiunlawful userdo of marijuana while possessing a
firearm, 18 U.S.C. § 922(g)(3) does not require proof of contemporaneous use of a
controlled substance and possession of a firearm. The Government need only prove that
the defendant was amunlawful usero of marijuana at the time he possessed the firearm.
Possession of a small amount of marijuana supports the inference that the possessor is a
user of marijuana.

Click HERE for the courds opinion.

*kkkk *

U.S. v. AlvarezaManzo,570 F.3d 1070July 06, 2009

Law enforcements detention of property entrusted to a third-party common carrier
constitutes a Fourth Amendment seizure only when the detention does any of the following:
(1) delays a passengé travel or significantly impact[s] the passengds freedom of
movement, (2) delays the checked lugges timely delivery, or (3) deprives the carrier of
its custody of the checked luggage. With respect to the third factor, @seizured occurs
when the governmends actions go beyond the scope of the passergereasonable
expectations for how the passemgé luggage might be handled when in the carriés
custody. Removing checked luggage from the lower luggage compartment to a room
inside the terminal at the carrieits requestdoes notdeprive the carrier of its custody of the
checked luggage. The thirdactor does not turn onwherelaw enforcement takes the bag,
but at whose directiolaw enforcement acts when doing so. When law enforcement takes a
bag into the passenger section of the bus terminal on its own accord andkt at the direction

of the carrier, the carrier is deprived of its custody of the checked luggage. Thus, law
enforcementfiseized the defendants bag within the meaning of the Fourth Amendment.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Davisb569 F.3d 813July 02, 2009

Police may validly search an autombile incident to anfarrest only if the arrestee is within
reaching distance of the passenger compartment at the time of the seaimhit is reasonable
to believe the vehicle contains evidence of the offense of arréghrizona v. Gant, 129 S. Ct.
1710 (2009).

At the time of the search, the officer had already discovered marijuana in defendadst
pocket and placed him in custody. The odor of marijuana was wafting from the car.
Empty beer bottles lay strewn in the back seat. Three passgers, all of whom had been
drinking, were not in secure custody and outnumbered the two officers at the scene.
Although defendant had been detained, three unsecured and intoxicated passengers were
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standing around a vehicle redolent of recently smoked marijuana. Each of these facts
comports with GantG within-reach requirement and its two underlying rationales as
articulated in Chimel. These facts are textbook examples d@iftjhe safety and evidentary
justifications underlying Chimelé reaching-distance ruleo

Click HERE for the courds opinion.

*kkkk *

U.S. v. Hrasky567 F.3d 367June 10, 2009

Defendant was arrested for driving on a suspended license{®ffense), handcuffed and
placed in the back of a patrol car. Becausdefendant was not within reaching distance of
his vehiclgs passenger compartment at the time of the search and because there was no
reason to think that the vehicle contained evidence of the offense of arrest, the search of
defendants vehicle violated theFourth Amendment as interpreted inArizona v. Gant, 129

S. Ct. 1710 (Apr. 21, 2009). The two handguns that formed the basis of his conviction for
felon in possession are inadmissible. Defendd@atconviction is vacated.

Click HERE for the courds opinion. See aldd.S. v.Hrasky, 453 F.3d 1099 (8th Cir. 2006).

*kkkk *

U.S. v. Barnum 564 F.3d 964, April 28, 2009

After a consent search of his person revealed a crack pipe and $305 in cash, the officer
placed defendam under arrest. As a result, the officer could have properly searched
defendants rental vehicle, without his consent, for further evidence relevant to the drug
offense for which defendant had been arrestedSeeArizona v. Gant, 556 U.S---, April 21,
2009, authorizing a search of the passenger compartment of a vehicle incident to arrest of
an occupant when it is reasonable to believe evidence relevant to the crime of arrest might
be found in the vehicle.

Click HERE for the courds opinion.

*kkkkk

This opinion vacates and reverses the opinion at 503 F.3d 703, October 05, 2007, and
briefed below.

U.S. v. Kattaria553 F.3d 1171, January 30, 2009

The Court declined to address the issue of whether a warrant to use a thermal imaging
device to detetexcess heat emanating from a home may be issued on reasonable suspicion.
The Court affirmed the District Court & denial of the motion to suppress and the pansl
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earlier ruling affirming that decision by determining that the facts used to support the
thermal imaging warrant amounted to traditional probable cause.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Molsbarger551 F.3d 809, January 06, 2009

Justifiable eviction terminates a hotel occuparis reasonable expsation of privacy in the
room. When the police arrived and the manager confirmed that he wanted the occupants
evicted, the police justifiably entered the room to assist the manager in expelling the
individuals in an orderly fashion. Any right defendant had to be free of government
intrusion into the room ended when the hotel manager, properly exercising his authority,
decided to evict the unruly guests and asked the police to help him do so.

The 2" and 8" Circuits agree (cites omitted).

Click HERE for the couris opinion

*kkkkk

U.S. v. Oliver 550 F.3d 734December 23, 2008

During a traffic stop, when the risk of harm to both the police and the occupants is
minimized if the officers routinely exercise unquestioned command of the situation,
passengers may be frisked during a trific stop based upon reasonable suspicion they may
be armed and dangerous Se&nowles v. lowa 525 U.S. 113 (1998). No reasonable
suspicion of criminal activity unrelated to the traffic stop is required to justify the pat
down search.

Click HERE for the courds opinion

Editor & Note: The Supreme Court confirmed the circuit c@idecision in the case Afizona
v. Johnsonl29 S. Ct. 781, January 26, 2009. CKIERE for the Supreme Cou# opinion.

*kkkkk

U.S. v. Fincher,538 F.3d 868, August 13, 2008

Membership in the Washingtan County Militia (WCM), a private militia unrelated to or
sanctioned by the state government, is no defense to the charges of unregistered possession

of machine guns and shorbarrel shotguns. As an unorganized and unregulated militia,
the WCM does not fdl within the auspices of the Second Amendment.
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Although, as established inD.C. v. Heller, 128 S. Ct. 2783 (2008), there is an individual
right to possess firearms unrelated to membership in a militia, machine guns are not in
common use by lawabiding citizens for lawful purposes and therefore fall within the
category of dangerous and unusual weapons that the government can prohibit for
individual use.

Click HERE for the courds opinion.
U.S. v. Kowal527 F.3d 741May 29, 2008

Title 18 U.S.C. §1028A(a)(1), the aggravated identity theft statute, covers the theft of a
deceasegersonds identity.

Click HERE for the courds opinion.
Editor & Note: SeeFloresFigueroav. U.S, 129 S. Ct. 1886, May 4, 2009, where the Supreme

Court held that to obtain a conviction under this statute, thergment must prove that the
defendant knew that the means of identification belonged to a real person.

Click HERE for the Supreme Cou# opinion.

*kkkkk

U.S. v. Peralez526 F.3d 1115Viay 14, 2008

The Fourth Amendment is violated when the extent and duration of the troopés focus on
non-routine questions prolongs a traffic stop beyond the time reasonably required to
complete its purpose. However, suppression of evidence is the appropriate remeayyaf
the constitutional violation wasfat least a butfor cause of obtaining the evidence.

Because the drug dog was available at the outset of the stop, and because at the outset of
the stop the trooper indicated to both the driver and passenger thde intended to run the

dog around the exterior of the van, regardless of the responses to the troofeexpanded
inquiries, the dog sniff was notfithe consequence of a constitutional violation. The
positive indication during the dog sniff provided probable cause to search the van,
resulting in the discovery of the evidence.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Mendozda5onzalez520 F.3d 912, March 28, 2008

To sustain a conviction for aggravated identify theft in violation of 18 U.S.C. 8028A(a)(1),
the identification used must belong to an actual person. The government does not have to
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prove that the defendant knew that the identification belonged to an actual person.
The 4" and 11" Circuits agree (cites omitted)

The D.C. Circuit disagrees(cite omitted)

Click HERE for the courds opinion.

*kkkhkk

This opinion vacates and reverses the opinion at 459 F.3d 922, August 25, 2006, and briefed
below.

U.S. v. Hudspeth518 F.3d 954, March 11, 2008

The Supreme Court decided inGeorgia v. Randolph 547 U.S. 103 (2006), thafia
warrantless search of a shared dwelling for evidence over tlexpress refusal of consent by a
physically present residemmannot be justified as reasonable as to him on the basis of consent
given to the police by another reslent.0 (emphasis added). That rule is limited to those
situations in which the refusing party is present at the scene. A prior refusal of a cotenant
who is not present does not trump the consent of a cotenant at the scene. Police do not have
to tell the consenting party that the other cotenant has refused.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hughes517 F.3d 1013, February 25, 2008

There is noper serule prohibiting Terry stops to investigate a completed misdemeanor. To
determine whether such aTerry stop is constitutional, balance the nature and quality of

the intrusion on personal security against the importance of the governmental interests
alleged to justify the intrusion. Under this test, the nature of the misdemeanor and
potential threats to ctizensdsafety are important factors.

Of the three other Circuit Courts that have addressed this issuie

The 9" and 10" Circuits agree (cites omitted).

The 6" Circuit disagrees, adopting aper serule prohibiting such stops(cite omitted)
Click HERE for the courds opinion.

Moore v. Indehar,514 F.3d 756, February 01, 2008

Not every police officer act that results in a restraint on liberty necessarily constitutes a
seizure. The restraint must be effectuatediithrough means intentionally appliedo
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Bystanders and hostagesare not seized for Fourth Amendment purposes when struck by
an errant bullet in a shootout. To establish a Fourth Amendment claim, a bystander must
show that the officer intended to seize him through the means of firing his weapon at him.

The 1%, 2" 4™ 6" and 10" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Banks514 F.3d 769, January 09, 2008

Ordinarily, a warrant is necessary before police may open a closed container because by
concealing the contents from plain view, the possessor creates a reasonable expectation of
privacy. However, like objects that sit out in the open, the contents of s@containers are
treated similarly to objects in plain view. Some containers (for example a gun case) by
their very nature cannot support a reasonable expectation of privacy because their contents
can be inferred from their outward appearance. This excejon is limited to those rare
containers that are designed for a single purpose. Because the distinctive configuration of
such containers proclaims their contents, the contents cannot fairly be said to have been
removed from a searching officeés view. Beause a gun, possessed by a felon, is always
evidence of a crime, no warrant is necessary to search a bag whose size and shape suggests
it contains a gun.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Zimmerman509 F.3d 920December 17, 2007

Looking at this issue for thgst time, the Court decides:

Title 18 U.S.C. 8§ 666(a)(1)(B) prohibits the acceptance of gratuities intended to be a bonus
for taking official action involving anything of value of $5,000 or more. The $5000 value
requirement in 8§ 666(a)(1)(B) can be meif the amount of the gratuity itself is $5000 or
more. The 7th Circuit agrees(cite omitted). Intangible benefits, such as development of a
retail mall and the ability to more effectively market condominiums, can also satisfy the
value requirement solong as the actual value of the intangible benefit meets the value
threshold.

The 5" Circuit agrees (cite omitted).

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Grooms506 F.3d 1088, November 06, 2007

A search incident to arrest need not be conducted immediatelypon the heels of the arrest,
but sometimes may be conducted well after the arrest, so long as it occurs during a
continuous sequence of events (search of a car one hour after the arr@ste omitted).

A personis classification as airecent occupand of a car may depend on his spatial and
temporal relationship to the car at the time of arrest and search; however, it does not turn
on whether he was inside or outside the car at the moment the officer first initiated contact.
Grooms was arrested near tk car he had exited some time before. Searching the car eight
minutes after the arrest is sufficiently contemporaneous to be incident to the arrest. Eight
minutes is not a long period of time, and some of the delay can be attributed to Grooins
attempts to offer explanations for his prior criminal conviction, for his return to the pub,
and for his possession of the two gun cases subsequently seized.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Kattaria503 F.3d 703, October 05, 20(05ee Vacation and Reversal Above

Looking at this issue for the first time, the Court decides:

The same Fourth Amendment reasonable suspicion standard that applies toerry
investigative stops applies to the issuance of a purely investigative warrant tmnduct a
limited thermal imaging search from well outside the home. The traditional requirement of
probable cause is relaxed by the webstablished Fourth Amendment principle that the
police may reasonably make a brief and minimally intrusive investigatie stop if they have
reasonable suspicion that criminal activity may be afoot. Factors justifying application of
this standard, rather than probable cause, arefithe importance of the governmental
interest at stake, the minimal intrusion of a brief stop, ad the absence of practical
alternatives0 The fipractical alternativeso factor provides good reason to shift the analysis
when the issue is the quantum of evidence required to obtain a warrardolely for the
purpose of conducting investigative thermal imag. Thermal imaging information provides
important corroboration that criminal activity is likely being conducted in a home before
the homeowner is subjected to a full physical seardhthe same probable cause is required
to obtain both kinds of warrants, law enforcement will have little incentive to incur the
expense of a minimally intrusive thermal imaging search before conducting a highly
intrusive physical search.

The 9" Circuit disagrees and requires probable cause for a thermal imaging warran(cite
omitted)

Click HERE for the courds opinion.

*kkkkk
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Brockinton v. City of Sherwoodb03 F.3d 667, October 04, 2007

To estabish a violation of due process of law under the Fourteenth Amendment by
conducting an inadequate investigation, the plaintiff must show that the failure to
investigate was intentional or reckless, thereby shocking the conscience. Negligent failure
to investigate does not violate due process. Qualified immunity protects officers from
Amistaken judgmentso

Click HERE for the courds opinion.

*kkkhkk

U.S. v. Piwowar492 F.3d 953, July 05, 2007

The holder of the key, be it to the dwelling, vehicle or motel room in question, has
constructive possession of the contents therein. The government is not required to show
knowing possession of the key. Mere proof of possession of the key is sufficterpirove the
knowing possession of the contents.

Click HERE for the courds opinion.

*kkkkk

U.S. v. FerrerkMontoya, 483 F.3d 565April 19, 2007

The scopeof a search is generally defined by its expressed object. An officer may
reasonably interpret a suspeds unqualified consent to search a vehicle for drugs to include
consent to search containers within that car which might bear drugs, probe underneath ¢h
vehicle, open compartments that appear to be false, or puncture such compartments in a
minimally intrusive manner. A trained dogés failure to alert may reduce the likelihood that

a particular vehicle contains narcotics, but it has no bearing upon what aypical
reasonable person would have understood by the exchange between the officer and the
suspect in the initial grant of consent to a search.

A suspect invokes his right to remain silent undeMiranda by making a clear, consistent
expression of a dsire to remain silent. Indirect, ambiguous, and equivocal statements or
assertions of an intent to exercise the right to remain silent are not enough. Being evasive
and reluctant to talk is different from invoking oneGs right to remain silent.

Click HERE for the courds opinion.
*kkkkk
U.S. v. Timlick,481 F.3d 1080April 10, 2007

To convict on a violation of 21 U.S.C. § 841(a)(1), the Government must prove knowing
possession with the intent to distribute. Proof of constructive possession is sufficient to
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satisfy the element of knowig possession. To prove constructive possession, the
government must show knowledge and ownership, dominion, or control over the
contraband itself, or dominion over the vehicle in which the contraband is concealed. The
holder of the key, be it to the dwelhg, vehicle or motel room, has constructive possession
of the contents therein.

All five other circuits, the 2", 34, 5™ 7" ‘and D.C., that have decided this issue agregites
omitted)

Click HERE for the courds opinion.

*kkkkk

U.S. v. Varner481 F.3d 569, April 04, 2007

Ordinarily, the arrest of a person outside of a residence does not justify a warrantless entry
into the residence itself. One of the exceptions to this rule, however, is when an officer
acampanies the arrestee into his residence. Even absent an affirmative indication that the
arrestee might have a weapon available or might attempt to escape, the arresting officer
has authority to maintain custody over the arrestee and to remain literally ethe arrestee&s
elbow at all times. Additionally, it is not iunreasonable under the Fourth Amendment for

a police officer, as a matter of routine, to monitor the movements of an arrested person, as
his judgment dictates, following the arrest. The officefis need to ensure his own safeiyas
well as the integrity of the arresti is compelling. Such surveillance is not an impermissible
invasion of privacy or personal liberty of an individual who has been arrested.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Williams 477 F.3d 554, February 13, 2007

An affidavit is not robbed of its probative effect by its failure to mention that the informant

iwas a paid informant who avoided ¢@indasteacuti on
properly developed paybased incentve system with appropriate consequences for invalid
information may even bolster reliability. Omitting the details and existence of the
bargaining agreement between the informant and the government is not misleading.
Probable cause is not defeated by aaifure to inform the magistrate judge of an
informant & criminal history if the informant & information is at least partly corroborated

or reliability is established through some other means such as a track record.

Click HERE for the courds opinion.

*kkkkk
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U.S.v. HerreraGonzalez 474 F.3d 1105, January 26, 2007

A traffic stop is reasonable under the Fourth Amendment if it is supported by either
probable cause or an articulable and reasonable suspai that a traffic violation has
occurred. Even if the officer was mistaken in concluding that a traffic violation occurred,
the stop does not violate the Fourth Amendment if the mistake was afobjectively
reasonabl® one.

Even if a traffic stop is deermined to be invalid, subsequent voluntary consent to a search
may purge the taint of the illegal stop if it was given in circumstances that render it an
independent, lawful cause of the officés discovery. To determine whether sufficient
attenuation beween the unlawful stop and the consent exists, consider the following
factors: (1) the amount of time between the illegal stop and the consent; (2) the presence of
intervening circumstances; and (3) the purpose and flagrancy of the official misconduct.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Davis471 F.3d 938, December 28, 2006

Protective sweeps are not allowed in all cases, regardless of departmental policies to
conduct a sweep of a house duringveryhome arrest as a matter of course. Each protective
sweep must be justified by articulable facts on an individualized basis.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Jones471 F.3d 868, December 20, 2006

During the execution of a premises search warrant, officers may conduct a protective
sweep of a vehicle not on the curtilage but parked on an adjacent public street if articulable
facts support a reasonable belief that it harbors someone who may pose a danto them.

Federal Rule of Criminal Procedure 41 (and 18 U.S.C. § 3109) applies when a warrant is
sought by a federal law enforcement officer or when the search i$ederal in charactero
Searches may bdifederal in charactero if there is significant federal involvement in the
search. Federal involvement is determined by considering factors such as the existence of
an extensive joint statefederal investigation involving the defendant, a joint statdederal
application for or execution of the search warrant, and whether federal agents used state
officers and more flexible state procedures as a means of avoiding the strictures of Rule 41.
Federal Special Agents, as well as Deputy U.S. Marshals, permanently detailed to the
Career Criminal Unit of the Kansas City, Missouri Police Department jKCPD0), acting at
all times under the command and supervision of the KCPD, were participating aSstate
officerso in the execution of a state search warrant. There was no expectation of federal
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prosecution. Therefore, Rule 41, requiring application for a search warrant to a Federal
Magistrate Judge, did not apply.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Zacher465 F.3d 336, October 11, 2006

A seizure of a package ent through FedEx occurs only when law enforcement
fimeaningfully interfereso with an individual G possessory interests in the property. A
meaningful interference occurs only if the detention delays the timely delivery of the
package.

No change of custdy occurs just because the carrier gives the package to police at the
carrier & place of business. The send®rreasonable expectations of how the carrier will
handle the package define the scope of the carri@r custody. A reasonable person could
expectFedEXx to handle his or her package the same way.

(SeeU.S. v. Valerie 424 F.3d 694 (2005)aLerie at QR-7-2

Click HERE for the courds opinion.

*kkkkk

U.S. v. Martinez462 F.3d 903September 11, 2006

A crime victim& identification of the defendant is admissible unless it is based upon a
pretrial confrontation between the witness and the suspect that is both impermissibly
suggestiveand unreliable. An identification is unreliable if its circumstances create a very
substantial likelihood of irreparable misidentification. Police need not limit themselves to
station house lineups when an opportunity for a quick, onthe-scene identification arises.
Such identifications are essential to free innocent suspects and todnh the police if
further investigation is necessary. Absent special elements of unfairness, prompt-the-
scene confrontations do not violate due process.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Francis 462 F.3d 810, September 08, 2006

Constructive possession of a firearm by ra employee of a business that deals in firearms
may be established by knowledge of the location of the weapons, close physical proximity,
and unfettered access. Infrequent handling of the weapons is immaterial. Increased
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evidence of knowledge and contilois necessary for a finding of constructive possession in
an employee / employer context.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Hudspeth459 F.3d 922, August 25, 200Bee Vacation and Reversal Above

The consent of one who possesses common authority over the premises or effects is valid
against the absent person who does not expressly refuse consent. The consent of one does
not overcome the express refusal by another who is physically present. Theasent of one

also does not overcome the express refusal by another who is not physically present. When
one coeoccupant expressly denies consent to search, police must get a warrant.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Washington455 F.3d 824, August 01, 2006

To justify a traffic stop, police must objectively have a reasonable basis for believing that
the driver has breached a traffic law. If an officer makes a stop based on a mistake of law,
the mistake of law must befiobjectively reasonabled The officeré subjective good faith
belief about the content of the law is irrelevant. Officers have an obligation to understand
the laws that they are entrusted with enforcing, at least to a level that is objectively
reasonable.

Click HERE for the courds opinion.

Fek

U.S. v. Richardson439 F.3d 421, March 02, 2006

The Court overrules its prior decisions and now holds that convictions for being a felon in
possession, and being a drug user in possession, based upon a single act of possession of a
firearm, violate Double Jeopardy.

Click HERE for the courds opirion.

ek

U.S. v. Morris 436 F.3d 1045, January 31, 2006

Opening the locked screen door, althougit gave access only to the small space between the

screen door and the inner door, was a search for purposes of the Fourth Amendment. To
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go ahead and enter, police must have reasonable suspicion that further compliance with the
knock-and-announce requirerrent would inhibit the effective investigation of the crime.

Click HERE for the courds opinion.

*kkkkk

9" CIRCUIT
Bryan v.McPherson,590 F.3d 767Decembe@8, 2009

Taseas and stun guns fall into the category of nodethal force. (Like any generally non

|l ethal force, the taser is capable of being e
Non-lethal, however, is not synonymous with nomxcessive; all force lethal and non-lethal

-must be justified by the need for thetdspeoi f
a monolithic category of force. A blast of pepper spray and blows from a baton are not
necessarily constitutionally equivalent levels of forceimply because both are classified as
non-lethal. Because of the physiological effects, the high levels of pain, and foreseeable risk

of physical injury, the X26 and similar devices are a greater intrusion than other notethal

methods of force. Tasersike the X26 constitute an intermediate or medium, though not
insignificant, quantum of force that must be justified by a strong government interest that
compelsthe employment of such force.

Under Graham v. Connor, t he government 6 s forcens ewaluatedtby i n t h
examining three core factors, the severity of the crime at issue, whether the suspect poses

an immediate threat to the safety of the officers or others, and whether he is actively

resisting arrest or attempting to evade arrest by fligt. These factors, however, are not

exclusive. The totality of the circumstances are examined and whatever specific factors

may be appropriate in a particular case, whether or not listed irGraham, are considered.

Traffic violations generally will not support the use of a significant level of force. While the
commission of a misdemeanor offense is not to be taken lightly, it militates against finding
the force used to effect an arrest reasonable where the suspect was also nonviolent and
posed no threatto the safety of the officers or others.(The 10" and 11" circuits agree (cites
omitted)). The problems posed by, and thus the tactics to be employed against, an
unarmed, emotionally distraught individual who is creating a disturbance or resisting
arrest are ordinarily different from those involved in law enforcement efforts to subdue an
armed and dangerous criminal who has recently committed a serious offense.

The objective facts must indicate that the suspect poses an immediate threat to the officer
or a member of the public.

Police officers normally provide warnings where feasible, even when the force is less than
deadly. The failure to give such a warning is a factor to consider.
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Al t hough police officers need eaoftforcepogsbleey t he
police are required toconsiderwh at ot her tactics i f any were a

Viewing the facts in the light most favorable to Bryan, the totality of the circumstances
here did not justify the deployment of the Tase X26. A desire to resolve quickly a
potentially dangerous situation is not the type of governmental interest that, standing
alone, justifies the use of force that may cause serious injury.

Click HEREf or t he courtos opinion.

*kkkhkk

U.S.v. Ruckes586 F.3d 713November 09, 2009

Search of the passenger compartment of defendastcar incident to his arrest for driving

on a suspended license was unlawful undérizona v. Gant. However, the gun and drugs
are admissible under the inevitable discovery exception to the exclusionary sul Evidence

is admissible if the prosecution can establish by a preponderance of the evidence that the
items ultimately or inevitably would have been discovered by lawful means. The evidence
would have been discovered during an inventory after the car vealawfully impounded.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Liera585 F.3d 1237November 04, 2009

4:15 a.m.i defendant arrested

9:18 a.m.i defendant first interrogated

10:45 a.m.i two material witnesses interrogated

1:30 p.m. 1 discovery of a malfunction of video recording equipment used during
defendants first interrogation (did not record any audio)

2:57 p.m.i the government conducted a second interrogation of defendant

3:00 p.m.T Magistrate Court in session

10:48 a.m. thenext dayi defendant presented to court (over thirty hours after his arrest)

Instead of presenting defendant to a magistrate as quickly as possible, the government
delayed defendands arraignment so that it could interrogate defendant a second time and
obtain an audio recording of his statements. The delay was unreasonable and unnecessary.
Therefore, defendants recorded statement is inadmissible.

Administrative delays due to the unavailability of government personnel and judges

required to complete he arraignment process are reasonable and necessary. (A twenty

four hour pre-arraignment delay was reasonable and necessary because the defendant

needed to receive medical treatment; A thirtyone hour prearraignment delay was

necessary because the defeadt spoke only Spanish, and the first available Spanish
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speaking FBI agent did not arrive until approximately 27 hours after defendaris arrest
(cites omitted).

Editor & Note: SeeCorley v. United State429 S. Ct. 1558 (April 6, 2009McNabb v. Unied
States 318 U.S. 332 (1943), arMallory v. United States354 U.S. 449 (1957Federal Rule of
Criminal Procedure 5(a); and 18 U.S.C. 8§ 3501(c).

Click HERE for the courds opinion.

*kkkkk

U.S. v. GarciaVillalba, 585 F.3d 1223November 02, 2009

For a wiretap order, a ficascading theory of necessityis insufficient to establish thatother
investigative procedures have been and/or would be unsuccessfll. icascading theory of
necessity is one in which with each wiretap order obtained and employed succéshky
during the investigation, the need for the next wiretap is more and more presumed and
other investigative methods are more and more discounted as inconvenient or inefficient
such that by the time of the application for another wiretap, the allegatios of necessity
become largely conclusory statements that improperly attempt to fold the showing of
necessity to previous wiretaps into the current application. The government is not free to
transfer a statutory showing of necessity from one application tanotherd even within the
same investigation.

Although the government may not rely on the conclusion that a previous wiretap was
necessary to justify the current application, historical facts from previous applications,
particularly those within the same nvestigation, will almost always be relevant. So will
previous investigatory tactics, so long as they bear on whether the government has
adequately shown necessity within the current application. If these facts are incorporated
into the latest affidavit, the issuing judge may examine them. Nothing prohibits an
affidavit from employing such a technique, which is designed merely to save time, not to
piggyback an earlier showing of necessity into a later affidavit. The key question will
always be whether thewiretap application separately satisfies the necessity requirement.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Inzunzap80 F.3d 894September 01, 2009

The quid pro quorequired for bribery is a payment made in return for an explicit promise
or undertaking by the official to perform or not to perform an official act. Similarly, when
the government seeks to prove honest services fraud in the form of bribery, it must prea
quid pro qua The quid pro quomust be clear and unambiguous, leaving no uncertainty
about the terms of the bargain.
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Private gain is not anfimpliedo or finecessarg element of honest services fraud. The
intent to defraud does not depend on the interto gain, but rather the intent to deprive.

The 10" Circuit agrees (cite omitted).

The 39 Circuit agrees because requiring private gain would merely substitute one
ambiguous standard for another(cite omitted).

The 5" Circuit agrees because it has adopted a statew-violation requirement instead (cite
omitted).

The 7" Circuit disagrees, requiring proof of private gain (cite omitted).

Click HERE for the courds opinion.

*kkkkk

The Ninth Circuit recently (November 4, 2009) entered amrder asking the parties in this
case to brief the question ofvhether the case should be reheard by the full en banc court
(comprised of all active judges as opposed to the 11 ordinarilgelected randomly for
standard en banc review).

U.S. v. Comprehensive Drug Testinigic., 579 F.3d 989August26, 2009

When the government wishes to obtain a warrant to examine a computer hard drive or
electronic storage medium in searching for certain incriminating files, or when a search for
evidence could result in the seizure of a computer, magistrate judges must be vigilant in
observing the guidance we have set out throughout our opinion, which can be summed up
as follows:

1. Magistrates should insist that the government waive reliance upon thelgn view
doctrine in digital evidence cases.

2. Segregation and redaction must be either done by specialized personnel or an
independent third party. If the segregation is to be done by government computer
personnel, it must agree in the warrant application that the computer personnel will not
disclose to the investigators any information other than that which is the target of the
warrant.

3. Warrants and subpoenas must disclose the actual risks of destruatimf information as
well as prior efforts to seize that information in other judicial fora.

4. The governments search protocol must be designed to uncover only the information for
which it has probable cause, and only that information may be examinedybthe case
agents.
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5. The government must destroy or, if the recipient may lawfully possess it, return nen
responsive data, keeping the issuing magistrate informed about when it has done so and
what it has kept.

Click HERE for the courds opinion.

*kkkk *

U.S. v.Gonzalez578 F.3d 1130August24, 2009

The Supreme Court decision ofArizona v. Gant, 129 S. Ct. 1710 (2009), applies to all cases
pending at the time of the decision. Therefore, the search of the car incident to the arrest
of an occupant violated the Fourth Amendment. The good faith exception to the

Exclusionary Rule does not apply.

Click HERE for the courds opinion.

*kkkk *

Stoot v. City oEverett,582 F.3d 910Augustl13, 2009

A coerced statement in violation of the Selincrimination Clause of the Fifth Amendment
can form the basis of a 42 U.S.C § 1983 action when the statemenfiissed against the
suspect in a criminal @seo

A coerced statement has beeiiused in a criminal case when it has been relied upon to file
formal charges against the declarant, to determine judicially that the prosecution may
proceed, and to determine pretrial custody status.

The 2" and 7" Circuits agree (cites omitted)

The 39, 4" and 5" Circuits disagree and require the allegedly coerced statements to have
been admitted against the defendardt trial (cites omitted)

Click HERE for the courds opinion.

*kkkk *

U.S. v.Monghur, 576 F.3d 1008August11, 2009

When made to a law enforcement officer, an unequivocal, contemporaneous, and voluntary
disclosure that a package or container contains contraband waives any reasonable
expectation of privacy in the contents. The Constitution does not require the formalitgf a
warrant in such circumstances.

The 7" Circuit agrees (cite omitted)
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During a jail house telephone call, cognizant that jail personnel might be listening,
Monghur attempted to disguise the subject matter by using ambiguous, generic language to
describe the handgun and its whereaboutdithe thingd was in a closetjiin the greeno It is
relevant that Monghur never explicitly identified the contraband at issue. Nor did
Monghur specifically identify the container itself. Monghur never made a voluntary
disclosure directly to law enforcement. There was ndédirect and explicitd waiver of an
expectation of privacy in a container hidden elsewhere. The warrantless search of the
container violated the Fourth Amendment.

Click HERE for the courds opinion.

*kkkk *

Bressi v. Ford 575 F.3d 891August 04, 2009

A roadblock on a public right-of-way within tribal territory, established on tribal
authority, is permissible only to the extent that the suspicionless stop of ndndians is
limited to the amount of time, and the nature of inquiry, that can establish whéter or not
they are Indians. When obvious violations, such as alcohol impairment, are found,
detention on tribal authority for delivery to state officers is authorized. But inquiry going
beyond Indian or nortindian status, or including searches for evidece of crime, are not
authorized on purely tribal authority in the case of non Indians.

Once they departed from, or went beyond, the inquiry to establish that Bressi was not an
Indian, the officers were acting under color of state law. Tribal officersvho are authorized

to enforce state as well as tribal law, and proceed to exercise both powers in the operation
of a roadblock, will be held to constitutional standards in establishing roadblocks. If a
tribe wishes to avoid such constitutional restraintsjts officers operating roadblocks will
have to confine themselves, upon stopping ndndians, to questioning to determine non
Indian status and to detention only for obvious violations of state law.

The mere presence of federal agents at the roadblock &® not convert the tribal officers
into federal actors.

Click HERE for the courds opinion.

*kkkk *

U.S. v. Fraire,575 F.3d 929August 04, 2009

A momentary checkpoint stop of all vehicles at the entrance of a national park, aimed at
preventing illegal huntingd which is minimally intrusive, justified by a legitimate concern
for the preservation of park wildlife and the prevention of irreparable harm, directly
related to the operation of the park, and confined to the park gate where visitors would
expect to briefly stopd is reasonable under the Fourth Amendment.

Click HERE for the courds opinion.
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U.S. v.Payton,573 F.3d 859July21, 2009

Computers are capable of storing immenseounts of information and often contain a
great deal of private information. Searches of computers therefore often involve a degree
of intrusiveness much greater in quantity, if not different in kind, from searches of other
containers. Such considerationgommonly support the need specifically to authorize the
search of computers in a search warrant.

The drug search warrant did not authorize the search for or search of computers, but did
explicitly authorize a search to find and seize, among other thinggisales ledgers showing
narcotics transactions such as pay/owe sheetgnd fifinancial records of the person(s) in
control of the premiseso These provisions did not authorize the officers to look for such
records on defendanés computer.

Where there is no evidence that the documents in the warrant could be found on the
computer, a search of the compudr not expressly authorized by a warrant is not a
reasonable search.

Editor & Note: SeeUnited States v. Gibersph27 F.3d 882 (9th Cir. 2008), in the Case Digest
by Subject underAmendment / Computers and Electronic Devices.

Click HERE for the courds opinion.

*kkkk *

Editor & Note This is an amended opinion adding the discussion and holdings below. See also
the report of this case in the February issud@tw Informer(2Informer09) and the 2008009
Case Digests.

U.S. v. SDI Future Health|nc., 568 F.3d 684June01, 2009

In determining whether a warrant is overbroad and lacking particularity, the court must
answer the threshold question of whether the warrant incorporates the affidavit. If it was
incorporated, then the affidavit and the warrant are evaluated as a wholeallowing the
affidavit to ficured any deficiencies in the naked warrant. An affidavit is part of a warrant
only if (1) the warrant expressly incorporates the affidavit by reference and (2) the affidavit
either is attached physically to the warrant or at éast accompanies the warrant while
agents execute the search. The goal of tlieure by affidavito rule is to consider those
affidavits that limit the discretion of the officers executing the warrant.

A warrant expressly incorporates an affidavit when itusesfisuitable words of referenced
There are no required magic words of incorporation. Suitable words of reference are used
where the warrant explicitly states: iUpon the sworn complaint made before ntigere is
probable cause to believe that the [givengrime[ ] . . . has been committecd There were
suitable words in the instant warrant that pointed to the affidavit explicitly noting fithe
supporting affidavit(s)o as the figrounds for application for issuance of the search
warrant. 0
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Even though the afficavit was not physically attached to the warrant (it had been sealed by
the court), by making the affidavit available, the search team ensured that it accompanied
the warrant to satisfy the requirements of incorporation. Nothing more is necessary for the
affidavit to ensure that the discretion of the officers executing the warrant is limited.

A warrant must not only give clear instructions to a search team, it must also give legal,
that is, not overbroad, instructions. Under the Fourth Amendment, this meas that there
must be probable cause to seize the particular things named in the warrant. The search
and seizure of large quantities of material is justified if the material is within the scope of
the probable cause underlying the warrant.

Click HERE for the courds opinion.

*kkkk *

U.S. v.Jefferson,566 F.3d 928May 26, 2009

An addressee has both a possessory and a privacy interest in a mailed package.

The postal inspectoés visual inspecton of the package did not implicate the Fourth
Amendment because what a person knowingly exposes to the public is not a subject of
Fourth Amendment protection.

The possessory interest in a mailed package is solely in the pack@&g@imelyo delivery.

Looking at this issue for thgst time, the Court decides:

An addressee has no Fourth Amendment possessory interest in a package that has a
guaranteed delivery time until such delivery time has passed. Before the guaranteed
delivery time, law enforcement may detain such a package for inspection purposes without
any Fourth Amendment curtailment. Once the guaranteed delivery time passes, however,
law enforcement must have afireasonable and articulable suspicioa that the package
contains contraband or eidence of illegal activity for further detainment.

The 1°7 Circuit agrees (cite omitted)
Click HERE for the courds opinion.
U.S. v. Alderman565 F.3d 641, May 12, 2009

Looking at this issue for thigst time, the Court decides:

Congress haghe authority under the Commerce Clause of the United States Constitution
to criminalize the possession by a felon of body armor that has beéisold or offered for
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sale in interstate commerce Title 18 U.S.C. 88 931 and 921(a)(35). Put another way, the
sale of body armor in interstate commerce creates a sufficient nexus between possession of
the body armor and commerce to allow for federal regulation under Congregs Commerce
Clause authority.

Click HERE for the courds opinion.

*kkkkk

This opinion vacates and reverses the opinion at 475 F.3d 1049, January 16, 2007, and
briefed below.

Fisher v. City of San Jos&y58 F.3d 1069, March 11, 2009

During an armed standoff, once exigent circumstances justify the warrantless seizuoéthe
suspect in his home, and so long as the police are actively engaged in completing his arrest,
police need not obtain an arrest warrant before taking the suspect into full physical
custody. This remains true regardless of whether the exigency thatgtified the seizure has
dissipated by the time the suspect is taken into full physical custody.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Krstic 558 F.3d 1010, March 10, 2009

Title 18 U.S.C. 8§ 1546(a) prohibits possession of a forged, counterfeited, altered, or falsely
made immigration document. It also prohibits possession of an otherwise authentic
immigration document that one knows has been procured by means of a false claim or
statement. This statute punishesfipossessioa of such a document, not the material
falsehood tha was used to obtain it. Unlike false statement crimes, possessory offenses
have long been described afcontinuing offense® that are not complete upon receipt of the
prohibited item. Rather, the statute of limitations does not begin to run until the pssessor
parts with the item.

Click HERE for the courds opinion.

*kkkkk

The Supreme Court reversed and remanded the decision belofas first summarized in 9
Informer 07), citing Pearson v. Callahan(see 2 Informer 09) This opinion vacates and
reverses the opinion at 499 F.3d 109August 28, 2007, and briefed below.

Editor &5 Note: This case is a civil action under 42 U.S.CL933 alleging an unlawful arrest in
violation of the 4th Amendment.
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Rodis v. San Franciscdh58 F.3d 964, March 09, 2009

The officers are entitled to qualified immunity because the arrest was not clearly
established as unlawful. Every circuit (the 8, 6™, 7", 8", and 11" Circuits) which has
considered the intent issue has found that such arrests were lawful even withasome
evidence of intent to defraud. It is inevitable that law enforcement officials will in some
cases reasonably but mistakenly conclude that probable cause is present. In such cases
those officials should not be held personally liable. The qualdd immunity standard gives
ample room for mistaken judgments by protecting all but the plainly incompetent or those
who knowingly violate the law. Rodigs $ 100 bill looked odd, and it lacked many modern
security features. Although the arrest was unforinate, the officer®belief that the bill was
fake was not plainly incompetent.

Click HERE for the courfs opinion

*kkkkk

U.S. v. Al Nasser555 F.3d 722, February 04, 2009

A driver who stops is notfiseizea under the Fourth Amendment just because he thinks
that the police want him to stop, even when such belief is objectively reasonable. To
constitute afiseizureg it is necessary that law enforcement conduct cause the stop and that
the conduct isfiintentionally applied.0 But, not every stop that is caused by intentional law
enforcement conduct is aiseizured A driver stopped in traffic by officers at the scene of
an accident or by officers pulling over another car is nofiseizea even though the conduct

of the police is intentional. A person is seized when he is meant to be stopped by a
particular law enforcement action and is so stopped.

Click HERE for the courds opinion
U.S. v. SDI Future Health, Inc.553 F.3d 1246, January 27, 2009

Looking at this issue for thigst time, the Court decides:

A corporate defendant has standing with respect to searches of corporate premises and
seizure of corporate records. An employee of a corporation, whether worker or manager,
does not, simply by virtue of his status as suclacquire Fourth Amendment standing with
respect to company premises. Similarly, to be merely a shareholder of a corporation,
without more, is also not enough.

Except in the case of a small, familyun business over which an individual exercises daily
management and control, an individual challenging a search of workplace areas beyond his
own internal office must generally show some personal connection to the places searched
and the materials seized. The strength of such personal connection is determinedh
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reference to the following factors: (1) whether the item seized is personal property or
otherwise kept in a private place separate from other workelated material; (2) whether
the defendant had custody or immediate control of the item when officerseized it; and (3)
whether the defendant took precautions on his own behalf to secure the place searched or
things seized from any interference without his authorization. Absent such a personal
connection or exclusive use, a defendant cannot establishrading for Fourth Amendment
purposes to challenge the search of a workplace beyond his internal office.

Click HERE for the couris opinion
U.S. v. Blixt,548 F.3d 882November 26, 2008

Looking at this issue fahe first time, theeourt decides:

Forging anotherd signature on a check in furtherance of mail fraud constitutes the use of
that personts name and thus qualifies as @means of identificatiordo under 18 U.S.C. §
1028A. Title 18 U.S.C. § 1028(d) provis thatfiin this section and section 1028A . . . (7) the
term dneans of identificatiord meansany nameor number that may be used,alone or in
conjunction with any other informationto identify a specific individualincluding any d (A)
nameé .0 There is nothing in the language of the statute that suggests the use of anofieer
name in the form of a signature is somehow excluded from the definition gimeans of
identification.o

Editor & Note: The court could find no other decision of any gitcourt addressing this issue.
Click HERE for the courds opinion.

*kkkkk

U.S. v. Weyhrauch548 F.3d 1237MNovember 26, 2008

Looking at this issue for thigst time, theCourt decides:

Failure to disclose a conflict of interest, even when not required by state law, can be the
basis of an honest services fraud conviction under 18 U.S.C. § 1341. The government is not
required to prove that the fraud violated an independent state law.

The 1, 4", 7" and 11" Circuits agree (cites omitted).

The 39 and 5" Circuits disagree(cites omitted).

Click HERE for the courds opinion.

*kkkkk
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U.S. v. Nevils548 F.3d 802November 20, 2008

Simply finding a firearm resting on the stomach of and another resting against the leg of a
sleeping (passed out) defendant does not establish either actual or constructive custody of
the weapons. Possessidrwhether actual or constructived requires a showng that the
defendant had knowledge of the firearms and the ability and intention to control them.
When the evidence establishes that the defendant was asleep or passed out, the fact that the
firearms were physically touching him is not sufficient to showthat he was conscious of
their presence. That the weapons were touching defendant is a factor tending to make
knowing possession more likely, but it is not enough without evidence that the defendant
was aware of their presence.

Click HERE for the courds opinion.
U.S. v. Yousseb47 F.3d 1090, November 05, 2008

Looking at this issue for the first time, the Court decides:

Title 18 U.S.C. § 1015(a), making a false statement in an immigration document, does not
require the false statement to béimaterialo as an element of the offese.

The 4th Circuit agrees(cite omitted).

Click HERE for the courds opinion

*kkkkk

U.S. v. Seljanb47 F.3d 993, October 23, 2008

On rehearing of a previous panel damn, the full court decides:

The search of the FedEx package and reading of a personal lettey ltustoms officials

occurred at the functional equivalent of the border, did not involve the destruction of
property, was not conducted in a particularly offensive manner, and was not a highly
intrusive search of the person. Therefore, it did not requireany articulable level of

suspicion.

There was intrusion into defendanés privacy, but the degree of intrusion must be viewed in
perspective. The defendant voluntarily gave the package containing the letter to FedEx for
delivery to someone in the Philipines, with knowledge that it would have to cross the
border and clear customs. The reasonable expectation of privacy for that package was
necessarily tempered.

Click HERE for the courds opinion.
102


http://caselaw.lp.findlaw.com/data2/circs/9th/0650485p.pdf
http://caselaw.lp.findlaw.com/data2/circs/9th/0710335p.pdf
http://caselaw.lp.findlaw.com/data2/circs/9th/0550236p.pdf

U.S. v. Naderb542 F.3d 713September 05, 2008

Looking at this issue for thi st time, the Court decides:

The Travel Act, 18 U.S.C. 8§ 1952(a), provides thdi[w]hoever . . . uses the mail or any
facility in interstate or foreign commerced with intent to carry on unlawful activity is guilty
of a crime. Since telephones are instrunmalities of interstate commerce, even completely
intrastate telephone calls involve the use of a facilit§ino interstate commerce in violation
of the Travel Act. Asin 18 U.S.C. § 1958, the murdeior-hire statute, the Travel Act does
not require actual interstate activity.

The 2nd, 5th, and 8th circuits agredcites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Craighead539 F.3d 1073August 21, 2008

Craighead was inficustodyo for Miranda purposes in his own home for the twenty to thirty
minute interview when eight law enforcement officers, representing three different
agencies (five FBI agents, a detective from the Pima County Shef#fDepartment, and two
members from the OSI) went to Craigheads residence to serve a search warrant; all of
these law enforcement officers were armed and some of them unholstered their firearms in
Craigheadd presence; all of the FBI agents were wearing flak jackets diraid vests;0 an
agent, accompanied by a detective who wore a flak jacket and firearm, directed Craighead
to a storage room at the back of his hous@where they could have a private conversatio®;
the door was shutfifor privacy; 0 and the detective placed himself between Craighead and
the door.

AiCustodyo existed in those circumstances despite the fact that Craighead was told he was
not under arrest; that any statement he might make would be voluntary; that he would not
be arrested that day regardless of what information he provided; that he was free to leave;
and despite the fact that no force, threats or promises were used to induce Craighead to
speak.

Click HERE for the courds opinion.

*kkkkk

Luz LopezRodriguez v. Mukaseyg36 F.3d 1012, August 08, 2008

In INS v. LopezMendoza 468 U.S. 1032 (1984), the Supreme Court held that the Fourth
Amendment exclusionary rule does not generally apply in deportation proceedings, where
the sole issues are identity and alienage. Hewer, the Court expressly left open the
possibility that the exclusionary rule might still apply in cases involvingfiegregious
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violations of Fourth Amendment or other liberties that might transgress notions of
fundamental fairness and undermine the probatre value of the evidence obtained.

Even in administrative proceedings, administrative tribunals are still required to exclude
evidence that wasobtained by deliberate violations of the Fourth Amendment or by
conduct a reasonable officer should know is in violation of the Constitution. A Fourth
Amendment violation is fiegregiou® if evidence is obtained by deliberate violations of the
Fourth Amendment, or by conduct a reasonable officer should have known is in violation
of the Constitution. A reasonable officer knows that entry into a home without a warrant,
exigent circumstance, or consent is a clear violation of the Fourth Amendment. The
CourtGs ficonfidence in this result is further underscored by our cognizance of the extensive
training INS agents receive in Fourth Amendment lawo

The government may not show consent to enter from the defendantfailure to object to
the entry. There is no irferred consent in the absence of a request by the officers or
ongoing, affirmative cooperation by the suspect.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Casere$§33 F.3d 1064July 21, 2008

A person who had parked the car, gotten out and was quickly walking away, who was in a
yard two houses away from the car when first approached by the police, who then ran from
police and was 1% blocks away from the car when seized and arrested was ndiracent
occupan® of the car authorizing a search of the car incident to the arrest. He was
handcuffed and taken into custody a full1%2 blocks away from his car. Several armed
police officers were present. Under the circumstances, there was no danger tha bould
have used any weapons in the car or could have destroyed any evidence inside the car,
unless hefipossessed of the skill of Houdini and the strength of Hercul@s.He is not being
rewarded for fleeing from police by having the evidence recovered fro his car deemed
inadmissible as a result because he was already a substantial distance from his car when he
fled.

Click HERE for the courds opinion.

Editor & Note: SeeArizona v. Gant556 U.S. _ (2009), 129 S. Ct. 1710 (April 21, 2009),
which changed the law regarding searches of vehicles incident to the arrest of an occupant.

Click HERE for the Supreme Cou# opinion.
*kkkkk
U.S. v.Miranda-Lopez,532 F.3d 1034July 17, 2008

The crime of aggravated identity theft, 18 U.S.C. § 1028A(a)(1), qaires proof that the
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defendant knew that the means of identification belonged to another person. It is not
enough to prove only that the defendant knew he was using a false document.

The D.C. Circuit agrees(cite omitted)
Click HERE for the courds opinion.
Editor & Note SeeFloresFigueroav. U.S, 129 S. Ct. 1886, May 4, 2009, where the Supreme

Court held that to obtain a conviction under this statute, the government must prove that the
defendant knew that the means of identification belonged to a real person.

Click HERE for the Supreme Cou# opinion.

*kkkkk

U.S. v. Chapman528 F.3d 1215June 23, 2008

Even though it appears to prohibit six different types of actions, only one of which is
Aassaultp convictions under 18 U.S.C. § 111 require at least some form of assault.

Title 18 U.S.C. § 111(a) allows misdemeanor coictions only in cases where the acts
constitute simple assault. To constitute simple assault, an action must beither a willful
attempt to inflict injury upon the person of another, or a threat to inflict injury upon the
person of another which, when copled with an apparent present ability, causes a
reasonable apprehension of immediate bodily harm. iTensing upd in anticipation of
arrest and disobeying orders to move and lie down, may have made the offic@jgb more
difficult, but did not amount to a simple assault. Mere passive resistance is not sufficient
for a conviction under 8 111(a).

The 29,39 5" 8" and 10" Circuits agree (cites omitted).

Click HERE for the courds opinion.

*kkkkk

U.S. v. Giberson527 F.3d 882May 30, 2008

Even when the search warant does not specifically authorize it, the search of a computer
does not exceed the scope of the warrant when there is ample evidence that the documents
authorized in the warrant could be found on the computer. Computers are able to store
massive quantites of intangible, digitally stored information, distinguishing them from
ordinary storage containers. But neither the quantity of information, nor the form in which

it is stored, is legally relevant in the Fourth Amendment context. There is no reason why
officers should be permitted to search a room full of filing cabinets or even a persén
library for documents listed in a warrant but should not be able to search a computer.

Click HERE for the courds opinion.
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U.S. v. Fernandez526 F.3d 124,/May 27, 2008

When the government reasonably and in good faith concludes that the target of its wiretap
surveillance has adopted a new alias, it may continue to intercept such target
conversations without violating the 8§ 2518(5) minimization requirement. Under 18 U.S.C.
§ 3553(f)(2), a defendant is entitled to relief from a mandatory minimum sentence ifithe
defendant did not . . . possess a firearm or other dangerous weapon (or induce another
participant to do so) in connection with the offens®. The burden is on the eéfendant to
prove that it was clearly improbable that he possessed a firearm in connection with the
offense. The circumstances in which the firearms were found, coupled with the
implausibility of the defendantsd explanations may serve as grounds for conaling that
firearms were possessed in connection with the offense of convictionOffensed means the
offense of convictionand all relevant conduct Any infraction is an offense, whether one is
caught or not.

Click HERE for the courds opinion.

*kkkkk

Torres v. City of Madera524 F.3d 1053Vay 05, 2008

Five factors are relevant in determining whether an officets mistake in using the Glock

rather than the Taser was objectively unreasonable: (1) the nature of the training the
officer had received toprevent incidents like this from happening; (2) whether the officer

acted in accordance with that training; (3) whether following that training would have

alerted the officer that he was holding a handgun; (4) whether the defendaist conduct

heightened the officerés sense of danger; and (5) whether the defend@stconduct caused
the officer to act with undue haste and inconsistently with that training.

This determination of reasonableness must allow for the fact that police officers are often
forced to make split second judgments.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Arnold,523 F.3d 941April 21, 2008

Reasonable suspicion is not needed for customs officials to search a laptop or other
personal electronic storage devices at the border.

The United States, as sovereign, has the inherent authority to protect, and a paramount
interest in protecting, its territorial integrity. Generally, searches made at the border are
reasonable simply by virtue of the fact that they occur at the border. &arches of closed
containers and their contents can be conducted at the border without particularized
suspicion. The search of his laptop and its electronic contents is logically no different from
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the suspicionless border searches of travelgrduggage that the Supreme Court and this
court have allowed.

Click HERE for the courds opinion.

*kkkkk

U.S. v. Murphy,516 F.3d 1117, February 20, 2008

Consent to search given by a ctenant is ineffective (as to the objector) when one tenant
has already refused consentgven if the objecting tenant is not physically present at the
scene because he has been arrested and taken away. If the police cannot prevent-a co
tenant from objecting to a search through arrest, surely they cannot arrest a enant and
then seek to igore an objection he has already made. Once a-tenant has registered his
objection, his refusal to grant consent remains effective (as to him) barring some objective
manifestation that he has changed his position and no longer objects.

When an objecton has been made by either tenant prior to the officetentry, the search is
not valid as to the objector and no evidence seized may be used against him.

Click HERE for the courds opinion.

*kkkkk

Anderson v. Terhune516 F.3d 781, February 15, 2008

fil plead the Fiftho is an unambiguous, mequivocal invocation of the right to remain silent.
From television shows likefiLaw & Order 0 to movies such agiGuys and Dollsp we are
steeped in the culture that knows a person in custody haihe right to remain silent.0
Miranda is practically a houséwold word. And surely, when a criminal defendant saysfil
plead the Fifth,0 it doesnd take a trained linguist, a Ph.D, or a lawyer to know what he
means. In popular parlance and even in legal literature, the ternfiFifth Amendmento in
the context of our time is commonly regarded as being synonymous with the privilege
against selfincrimination. Failure to scrupulously honor such an invocation makes the
subsequent statements inadmissible.

Playing dumb and asking,fiPlead the Fifth. What that? is not a legitimate clarifying
question. This effort to keep the conversation going was almost comical and, at best, was
mocking and provoking the defendant.

Click HERE for the courds opinion.

*kkkkk
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Bingue v. Prunchak 512 F.3d 1169, January 15, 2008

Looking at this issue for the first time, the Court decides:

Police officers involved inall high-speed chases are entitled to qualified immunity under 42
U.S.C. 8§ 1983 unless the plaintiff can prove that the officer acted with a deliberate intent to
harm. Only a purpose to cause harm unrelated to the legitimate object of arrest will satisfy
the element of arbitrary conduct shocking to the conscience which is necessary for a due
process violation under the Fourteenth Amendment.

The 8" Circuit agrees (cite omitted).

The 39, 6", 9" and 10" Circuits disagree, holding that te intent to harm standard only
applies to emergency and nearly instantaneous pursuits, and that a deliberate indifference
standard applies when the circumstances are such that actual deliberation is practiqaites
omitted).

Regarding the emergency egency that allows a warrantless search, the court overrules its
prior decision (cite omitted) and adopts a two pronged test that asks whether: (1)
considering the totality of the circumstances, law enforcement had an objectively
reasonable basis for conelding that there was an immediate need to protect others or
themselves from serious harm; and (2) the searé scope and manner were reasonable to
meet the need. In accordance wittBrigham City v. Stuart, 126 S. Ct. 1943 (2006), the
subjective motive of he officer is irrelevant.

Click HERE for the courds opinion.

*kkkkk

Saleh v. Flemingh12 F.3d 548, January 03, 2008

Incarceration does not automaticallyrender an interrogation custodial. The need for a
Miranda warning to a person in custody for an unrelated matter will only be trggered by
some restriction on his freedom of action in connection with the interrogation itself.

The 8" and 9" Circuits agree (cites omitted).

Under the ficat out of the bag@ theory set forth in United States v. Bayer 331 U.S. 532
(1947), after anaccused has once let the cat out of the bag by confessing, he is never
thereafter free of the psychological and practical disadvantages of having confessed. In
such a sense, a later confession always may be looked upon as fruit of the first. Under
Oregon v. Elstad, 470 U.S. 298 (1985), thiicat out of the bag theory does not apply where,
subsequent to a technicalMiranda violation, a confession is voluntarily made under
circumstances not requiring aMiranda warning.

Click HERE for the courds opinion.
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