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Foreword to the 20 10 Edition

The Legal Division Reference Book is the culmination of almost thirty
years of dedicated efforts of many members of the Legal Division at

the Federal Law Enforcement Training Center. You will find brief
descriptions of the facts, issues and holdings of important Supreme
Court case s decided concerning Fourth, Fifth and Sixth Amendment
issues, as well as several others, taught by the Legal Division. There
is also an Additional Resources section which include s guidance from
the Departments of Homeland Security, Justice, and State as well as
selected Federal Criminal Procedure and Evidence Rules, selected
Federal Criminal Statutes, and other helpful law enforcement legal
resources. Note that the case law and statutes contained in this book

are current as of the date of publication.

|l invite you to visit the Legal Di vi si onds

www.fletc.gov/legal

There you will find other resources to k eep you up to date on the ever
changing law enforcement legal landscape, such as

The Informer & a monthly review of significant Supreme Court and

Federal Courts of Appeals cases of interest to law enforcement. You

can subscribe to The Informer by going t o its page on the web site,

clicking the O0subscri bed-maiiaddkess. and enteri ng

Case Digests 0 compilations of all of the cases reported in The
Informer during the year. For the years 2006 62009 and 2010 there
are two digests. One is organiz ed by federal circuit and the other by
subject matter.

PodCasts 09 covering the Fourth, Fifth, and Sixth Amendments as well

as many other issues of import to law enforcement, these 7 -10
minute presentations can be accessed through your computer or
downloa ded to you mp3 player.

You will also find articles, training programs, FAQs, and downloads.

We trust that these books and other resources will serve you well
during a long and successful law enforcement career.

Poppi Ritacco
Editor
October 2010


http://www.fletc.gov/legal

How to Use this Book

The Legal Division Handbook relies essentially on the Supreme Court
cases that have developed Fourth, Fifth and Sixth Amendment law.
Crucial principles of the law are embedded in the Handbook text with
frequent cites to the pertinent cases . This Reference Book provides an
opportunity to gain further insight, clarity and understanding of the

law by setting out the facts, issues, holding, and rationales of those
significant decisions. The cases are listed by subject in the Table of
Contents and by name in the Index in the back of this book.

This Reference Book is helpful in preparing for legal examinations.

The facts of each case can mimic multiple choice test questions. The

issue in each case brief can serve as a test guestion. You may

attempt to answer the question posed in the issue before reading the

Supreme Courtds answer and rationale as

knowledge gained from course work and the Handbook. For
additional practice test questions, see the Practice Exam booklet or
visit

www.fletc.gov/training/programs/legal -division/practice -exams

Specific guidance from the Departments is arranged for quick
reference on issues such as Use of Ra ce, Legal Ethics, Consensual
Monitoring, HIPAA, Use of Deadly Force, Consular Notification,
Interviewing Government Employees, the USA Patriot Act, and sample
search warrant language. You will find this guidance in the Table of
Contents.

Step by step gui dance on how to draft a Criminal Complaint, Search
Warrant application, and their probable cause affidavits, as well
examples of common federal documents and forms are contained in
the Legal Division Student Guide to Preparing Criminal Complaints,
Arrest W arrants, and Search Warrants

Edit or 8 s TiNsoonliee version of the Legal Division Reference
Book has been edited so that it is compliant with Section 508 of the
Rehabilitation Act of 1973, as amended by 29 U.S.C. 8794 (d) . As
such, some documents have been removed.


http://www.fletc.gov/training/programs/legal-division/practice-exams
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FOURTH AMENDMENT
EXCLUSIONARY RULE

A. ORIGINS

Weeks v. United States
232 U.S. 383, 34 S. Ct. 341 (1914)

FACTS: Police officers arrested the defendant wi  thout a
warrant at his place of employment. Other police officers went

to his home. After a neighbor told the officers where the
defendant kept a key, they entered the house. The officers
searched and found evidence of gambling paraphernalia that
they t urned over to the U.S. Marshal. Later that day, the
Marshal returned to the house and found additional evidence.
Neither the Marshal nor the police had a search warrant. The
government used this evidence to convict the defendant of using

the mails to tr ansport gambling paraphernalia.

ISSUE : Whether the evidence seized by the U.S. Marshal
was admissible?

HELD : No. As the evidence was obtained through
unconstitutional means, it was not admissible.

DISCUSSION : An official of the United States seized t he

evidence acting under the color of office in direct violation of the

constitutional rights of the defendant. The Supreme Court held

that the federal government could not use unreasonably

obtained evidence in a federal courtroom. However, the fruit of

the first search conducted by the state officers was admissible.

0As t he Fourth Amendment S not direct
mi sconduct of such officials, 6 the frui
admissible in a federal trial.

Note : The Fourth Amendment would not be completely
applicable to state actions until the Mapp v. Ohio decision
in 1961.
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Elkins v. United States
364 U.S. 206, 80 S. Ct. 1437 (1960)

FACTS: State officers, having received information that the

defendants possessed obscene motion pictures, obtained a

search warrant for the defendawttds hous
find any obscene pictures but they found various paraphernalia

they believed was used to make illegal wiretaps. A state court

held that the search was illegal under state law. During these

state proceedings, federal officers, acting under a federal search

warrant, obtained the items in state custody. Shortly after that,

state officials abandoned their case and federal agents obtained

a federal indictment.

ISSUE: Whether evidence obtained because of an
unreasonable search and seizure by state office rs,
without involvement of federal officers, is
admissible in a federal criminal trial?

HELD : No. Evidence obtained because of an unreasonable
search and seizure by state officers is inadmissible
in a federal criminal trial.

DISCUSSION : The Supreme Cour t created the exclusionary
rule to prevent, not repair. Its purpose is to deter unreasonable
activity - to compel respect for the constitutional guaranty to be

free from unreasonable searches in the only effective way - by
removing the incentive to disreg ard it. Evidence obtained by
state officers during a search that, if conducted by federal
officers, would have violated the Fourth Amendment, is
inadmissible in a federal criminal trial.

*kkkk

Mapp v. Ohio
367 U.S. 643, 81S. Ct1684 (1961)
FACTS: Three pol i ce of ficers arrived a
home pursuant to information that o0a pt¢
in the home, who was wanted for questioning in connection
2
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with a recent bombing, and that there was a large amount of

policy paraphernalia being hidden in t
knocked on the door and demanded entry. The defendant, after

telephoning he r attorney, refused to admit them without a

search warrant.

Three hours later, the officers (now with four additional officers)

again sought entry. When the defendant did not immediately

come to the door, the officers forcibly opened at least one door

to the house. It appeared that the defendant was halfway down

the stairs from the upper floor when the officers broke into the

house. She demanded to see the search warrant. One officer

held up a paper claimed to be a warrant. The defendant
grabbedwarhreanst 6 and placed it in her bc
followed in which the officers recovered the piece of paper. They

handcuffed the defendant because she ha

resisting their official rescue of the
Running ro ughshod over the defendant, a police officer
ograbbedd her, ot wi stedéd [ her ] hand,

pl eaded with hi mo because oit was hur
discovered the obscene materials for which she was ultimately

convicted of possessing in the ¢ ourse of a widespread search.

At trial, the officers produced no search warrant, nor was the

failure to produce one explained.

ISSUE : Whether the Fourth Amendment applies to state
actions?

HELD : Yes. The Supreme Court made the Fourth
Amendment and the exclusionary rule applicable to
the states.

DISCUSSION : The Fourth Amendment right of privacy is

enforceable against the states through the due process clause of
the Fourteenth Amendment. All evidence obtained by searches
and seizures in violation of the Constitution is inadmissible in
both federal a state court.

B. FRUIT OF THE POISONOUS TREE

Fourth Amendment



Silverthorne Lumber Co. v. United States
251 U.S . 385, 40 S. Ct. 182 (1920)

FACTS: Silverthorne was indicted and arrested. Whil e he
was being detained, DOJ representatives and the U. S. Marshal

went to his corporate office. Without authority, they confiscated

and copied his records. The federal trial court held that the
officers unconstitutionally obtained the records and ordere d
their return. Based on the copies, the government obtained a

new indictment, and served the defendant a subpoena for the
original records.

ISSUES: 1. Whether the government can use information
obtained from an illegal search and seizure to
secure other evidence?

2. Whether the Fourth Amendment protects
corporations against unlawful searches and
seizures?

HELD : 1. No. The government may not use illegally
obtained evidence to gain additional evidence.

2. Yes. Corporations enjoy Fourth Amendment
prot ections.

DISCUSSION : |l nf ormati on gai ned by
unlawful search and seizure may not be used as a basis to
subpoena that information. The essence of a rule prohibiting

the acquisition of evidence in an illegal way is that it cannot be

used at al | . This is the OFruit of
This doctrine prohibits law enforcement officers from doing
indirectly what they are prohibited from doing directly. Also,

the Court held that corporations enjoy a right be free from
unreasonable searches and seizures.

Nardone v. United States

Fourth Amendment
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308 U.S. 338, 60 S. Ct. 266 (1939)

FACTS: The government convicted the defendant of fraud,
based on evidence secured through a wiretap. The conviction
was reversed on appeal because the wiretap violated federal law.

At the second trial, the governmen t did not introduce the
evidence from the wiretap. However, the defendant was again
convicted. On appeal, he argued that the trial court should

have suppressed much of the evidence against him, because the
government would not have learned about it but f or the fact
that they had performed the original illegal wiretap.

ISSUE: Whether courts must exclude all evidence that the
government gained directly and indirectly from an
illegal search?

HELD : No. If the government performs an illegal search,
and th e information learned eventually led it to
other evidence, that evidence may still be
introduced, if the connection between that evidence
and the illegal search is distant and tenuous.

DISCUSSION : If the only reason that the government has a
particular  piece of evidence is that it performed an illegal
search, then a court will exclude evidence. However, if the trial
judge determines that its connection to the illegal search is
remote, the evidence may be admissible.

*kkkk

United States v. Ceccolini
435 U.S. 268, 98 S. Ct. 1054 (1978)

FACTS: The FBI investigat ed gambl i ng in
place of business. A full year after the FBI ended its
surveill ance, a police officer,
fl ower shop, otarriedéd behi nd
conversed with an employee of the shop. Duri ng this illegal

search, he noticed an envelope with money protruding on the
cash register. Upon examination, he found it contained money
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and policy (gambling) slips. The officer then placed the envelope

back on the register and, without telling the emplo yee what he

had found, asked her to whom the envelope belonged. She said

it belonged to the defendant and that she had instructions to

give 1t to someone. The officerds fin
detectives and to the FBI. Four months later, officers

interviewed the employee. Six months after that the defendant

testified before the grand jury that he had never taken wagers

at his shop. The employee testified to the contrary, and the

government indicted the defendant for perjury.

ISSUES: Whetherthe e mpl oyeeds testi mony was in
as ofruit of the poisonous tree?o

HELD : No. The employeeds testimony wa
the illegal search was attenuated as to the
empl oyeeds statements.

DISCUSSION : The time | apse between the poc
ille gal search and t he store cl erkos t
defendant s activities was significant

sufficient to evaporate the connection between the illegality and

the testimony so as to render the testimony admissible. A

substantial per iod of time elapsed between the illegal search

and initial contact with the store clerk who was present at the

time of the search. The clerkds testim
free will and was not coerced or induced by official authority

because of the il legal search.

*kkkk

United States v. Crews
445 U.S. 463, 100 S. Ct. 1244 (1980)

FACTS: The defendant was in the general area of some

recent crimes. He resembled a police
the perpetrator. An eyewitness to one of the crimes tentatively

identified the defendant to a law enforcement officer as he left a

nearby restroom.

The officers detained the defendant and summoned the

detective assigned to the robberies. Upon his arrival ten to

6
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fifteen minutes later, his attempt to take a photograph of the
defendant was thwarted by the inclement weather. The officers
then took the defendant into custody, ostensibly because he

was a suspected truant. The officers took a photograph of the
defendant at the station.

The following day, the police showed the first victim a photo
display including a photo of the de  fendant. She immediately
selected the defendant as her assailant. Later, another victim
made a similar identification.  The officers arrested the
defendant. At a court -ordered lineup, the two women who had
previously made the photographic identification s positively
identified the defendant as their assailant. The defendant was

later identified in court by the two witnesses.

ISSUE : Whether the in -court identification was tainted by
the identifications made through the illegal seizure?
HELD : No. In-court identification can be tainted by
identifications made through an illegal seizure. But
i n this i1instance, the eyewitnessd

not the result of the illegal seizure.

DISCUSSION : The police knew the victimds
the arrest and w as not discovered because of the unlawful

arrest.  Also, the unlawful police conduct did not bias the

victimds capacity to identify the perpe

0The exclusionary rule enjoins the Gove
from evidence it has unlawfull y obtained; it does not reach

backward to taint information that was in official hands prior to

any illegality. . . . The pretrial identification obtained through

use of the photograph taken during defe
cannot be introduced; but t he in-court identification is

admi ssi bl e . : . because the policeds
identity and the victimds independent r
antedated the unlawful arrest and were thus untainted by the
constitutional violation.o

Taylor v. A labama
457 U.S. 687, 102 S. Ct. 2664 (1982)

Fourth Amendment



FACTS: After a robbery, an incarcerat ed individual told police

that he had heard that the defendant was involved. Based on

this information, two officers arrested petitioner without a

warrant, searched him, fingerprinted him, questioned him, and

placed him a lineup. Subsequently, the police matched the
defendantds fingerprints with those fo
been handled by one of the robbers. Once told of this, the

defendant waived his rights and confessed. A court found that

the tip from the incarcerated individual was insufficient to give

police probable cause to obtain a warrant or to arrest petitioner.

ISSUE: Whether the confession obtained from the
defendant was the fruit of an illegal seizure?

HELD : Yes. The initial fingerprints, which were themselves
the fruit of an illegal a  rrest, and which were used to
extract a confession from petitioner, were not
sufficiently attenuated to break the connection
between the illegal arrest and the confession.

DISCUSSION : The Court held that a confession obtained
through custodial interrogati ~ on after an illegal arrest should be
excluded unless intervening events break the causal connection
between the illegal arrest and the confession. The Court
identified several factors that should be considered in
determining whether a confession has been purged of the taint
of the illegal arrest: time between the arrest and the confession,

the presence of intervening circumstances, and, particularly,

the purpose and flagrancy of the official misconduct. The
government bears the burden of proving that a co nfession is
admissible.

Here, there was no meaningful intervening event. The illegality

of the initial arrest was not cured by the facts that six hours

elapsed between the arrest and confession, that the confession

was ovoluntaryo for F i dogedhh becduse nd me nt
Miranda warnings were given; that the defendant was permitted

a short visit with his girlfriend; or that the police did not

physically abuse petitioner. Nor was the fact that an arrest

8
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warrant, based on a comparison of fingerprints, was file d after
the defendant had been arrested.

*kkkk

Trupiano v. United States
334 U.S. 699, 68 S. Ct. 1229 (1948)

FACTS: A Federal agent illegally seized evidence of an illicit
alcohol still. ~ The Supreme Court held that the officer had
ample time to secure a search warrant and failed to do so.

ISSUE : Whether the defe ndant is entitled to the return of
his contraband property?

HELD : No. The exclusionary rule prohibits the government
from using illegally obtained evidence in its case -in -
chief against the defendant. It does not compel the
government to return contraban  d to the defendant.

DISCUSSION : Where officers illegally seize property in
violation of the Fourth Amendment that is contraband, the
owner is not entitled to its return. The exclusionary rule only
entitles the defendant to have the unlawfully seized prop erty
suppressed as evidence.

*kkkk

C. EXCEPTIONS

1. No Standing to Object

Rawlings v. Kentucky
448 U.S. 98, 100 S. Ct. 2556 (1980)

FACTS: Police officers, armed with an arrest warrant for
Marquess, lawfully entered his house. Another resident of th e
house and four visitors (including the defendant) were present.

While searching the house unsuccessfully for Marquess, several

Fourth Amendment



officers smelled marihuana and saw marihuana seeds. Two

officers left to obtain a search warrant and the other officers

detai ned the occupants, allowing them to leave only if they

consented to a body search. About forty  -five minutes later, the

officers returned with the search warrant for the premises. Cox,

a visitor, was ordered to empty her purse, which contained

controlled s ubstances. Cox told the defendant, who was

standing near by, ot o t ake wh at was hi
immediately claimed ownership of the controlled substances.

ISSUES: Whether the defendant had a reasonable
expectation of privacy in Cox06s p

HELD : No. The defendant did not have a reasonable
expectation of privacy in the purse, and therefore
had no standing to challenge the illegal search of it.

DISCUSSION : The defendant failed to sustain his burden of

proving that he had a reasonable expectation of privacy in Cox0:
purse. Therefore, he had no standing to object to the search of

the purse. The fact that the defendant claimed ownership of the

drugs in the purse did not entitle him to challenge the legality of

a search of the purse itself. Even assu ming that police violated

the defendantds Fourth Amendment right
while other officers obtained a search warrant, exclusion of the

defendant 6s admi ssi ons woul d not be n
statements were the direct result of his illegal de tention.

*kkkk

Rakas v. lllinois
439 U.S. 128, 99 S. Ct. 421 (1978)

FACTS: After recei ving a robbery report, police stopped the
suspected getaway car being driven by the owner and in which
the defendants were passengers. The officers ordered the
occupants out of the car and searched the interior of the
vehicle. They discovered a box of ri  fle shells in the locked glove
compartment and a sawed -off rifle under the front passenger
seat. The officers then arrested the defendants. They conceded
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that they did not own the automobile and were simply
passengers.

ISSUE: Whether the defendants had standing to object to
the search of the vehicle?

HELD : No. The defendants had no property or privacy
interest in the interior of the vehicle.

DISCUSSION : The defendants admitted they had neither a

property nor a possessory interest in the automobile. T hey had

no interest in the property seized, and they failed to show any
reasonable expectation of privacy in the glove compartment or
under the seat of the vehicle in which they were passengers.
Therefore, the defendants lacked standing to challenge the
search of those areas.

*kkkk

Wong Sun v. United States
371 U.S. 471, 83 S. Ct. 407 (1963)

FACTS: Agents illegally seized Johnny Y.
Toy, who | ed them to the defendantds n
pointed out where the defendant lived. An agent rang a

doorbell, identified himself as a narcotics agent to the woman

on the | anding, and asked for oMr. Wong
oin the back room sl eeping. 6 The agen

entered the apartment. One of the officers went into the back
room and brought the defendant from the bedroom in
handcuff s. A thorough search of the apartment followed, but
the officers did not discover any narcotics. The defendant made
incriminating statements.

The government tried the defendant for distribution of
narcotics. The trial court idedcemi tted
over the objections by the defense that the following items were
fruits of unlawful arrests and searches: (1) the statements
made orally by Toy at the time of his arrest; (2) the heroin

11
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surrendered by Johnny Yee; ( 3) Toyds
statement ; and (4) the defendantds statemel
ISSUE: Whether the four items of evidence are admissible

against the defendant Wong Sun?

HELD : Yes. The defendant did not have standing to object
to the introduction of the first three pieces of
evidence and his s tatements were admissible.

DISCUSSION : A search that is unlawful at its inception is
not validated by what officers discover in that search. However,
even though contraband seized by officers is inadmissible
against one defendant, it is admissible agains t another who has
not suffered the unauthorized invasion of his privacy.
Defendants must have standing to object.

As for t he defendant ds statement s, OTh

no application because the Government learned of the evidence
from an independ ent source. . . . We need not hold that all
evidence is the fruit of the poisonous tree simply because it
would not have come to light but for the illegal actions of the
police. Rather, the more apt question in such a case is
whether, granting establishm  ent of the primary illegality, the
evidence to which instant objection is made has been come at

by exploitation of that illegality or instead by means sufficiently

di stinguishable to be purged of

the pri

held that the illegality that l ed to the defendantds s

had become attenuated.

*kkkk

United States v. Salvucci, Jr.
448 U.S. 83, 100 S. Ct. 2547 (1980)

FACTS: The defendant and Zackular were charged with
unlawful possession of stolen mail. The police used a search

warr rant t o sear ch an apartmenterrented

They found twelve checks that formed the basis of the
indictment. The defendant moved to suppress the checks on
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the ground that the affidavit supporting the application for the
search warrant was inadequate to show probable cause.

ISSUE : Whether the defendants have standing to object to
the search of the apartment?

HELD : No. Defendants may claim the benefits of the
exclusionary rule only if the government has
violated their Fourth Amendment rights.

DISCUSSION : Legal possession of a seized good is not a
proxy for determining whether the owner had a Fourth
Amendment interest. Property ownership is only one factor to

be considered in determining whether an individual has a
Fourth Amendment right. Possession of a good may not be
used as a substitute  for a factual finding that the owner had a
legitimate expectation of privacy in the area searched.

*kkkk

United States v. Payner
447 U.S. 727,100 S. Ct. 2439 (1980)

FACTS: The Internal Revenue Service launched an
investigation into the financial activities of United States
citizens in the Bahamas. Agents focused th eir suspicion on the
Castle Bank. An IRS agent asked Casper, a private investigator
and occasional informant, to learn what he could about the
Castle Bank, of which the defendant had been a client. Casper
cultivated a friendship with a Castle Bank Vice P resident.
Casper introduced the Vice President to another private
investigator, Ms. Kennedy. When Casper learned that the Vice
President intended to spend a few days in Miami, he devised a
scheme to gain access to bank records the Vice President might

be carrying in his briefcase. The IRS agent approved the basic
outline of the plan.

The Vice President arrived in Miami and went directly to Ms.
Kennedyos apartment . Shortly after t h
Casper entered the apartment using a key supplied by Kennedy.
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He removed the briefcase and delivered it to the agent. The
agent supervised the photocopying of approximately 400
documents taken from the briefcase. The records were returned
without the Vice Presidentods knowl edge
photocopied documents led to the indictment of one of the
bankds clients for falsifying his incom

ISSUES: 1. Whether the defendant has standing to object
to the illegal search and seizure of the Vice
President briefcase?

2. Whether the defend ant 6 s ri ght to due p
had been violated by the gross illegality of the
government?

HELD : 1. No. The defendant does not have standing to
block the admission of evidence derived
through violations of the constitutional rights
of others.

2. No. The def endant s right to due ¢
not violated by the government

DISCUSSION : The defendant had no reasonable expectation

of privacy in the Castle Bank documents taken from the Vice
President. He neither owned nor had control over the briefc ase.
Therefore, he has no standing to object to the illegal search and
seizure of the briefcase.

Although courts should not condone unconstitutional and
possible criminal behavior by government agents, such behavior
does not demand the exclusion of eviden ce in every case of
illegality. Rather, courts must weigh the applicable principles
against the considerable harm that would flow from
indiscriminate application of the exclusionary rule.

United States v. Padilla
508 U.S. 77, 113 S. Ct. 1936 (1993)
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FACTS: The police unreasonably stopped and arrested
Arciniega, after finding cocaine in a car he drove. They
subsequently arrested several others connected to the crime,
including the defendant. The government charged them with
conspiracy to distribute and possess with intent to distribute
cocaine. The defendant moved to suppress the evidence
discovered during the investigation, claiming that it was the

fruit of an unlawful investigatory stop of a car.

ISSUE: Whether the defendant has the ability to complain
about the illegal search of a co -conspiratords
reasonable expec tation of privacy?

HELD : No. Expectations of privacy and property interests
govern the analysis of Fourth Amendment search
and seizure claims. Participants in a criminal
conspiracy may have had such expectations or
interests, but the conspiracy itself n either added to
nor detracted from them.

DISCUSSION : A defendant can seek the suppression of
evidence obtained in violation of the Fourth Amendment only if

that defendant demonstrates that his Fourth Amendment rights

were violated by the challenged searc h or seizure. The
established principle is that suppression of the product of a
Fourth Amendment violation can be successfully urged only by

those whose rights were violated by the search itself.
Coconspirators and codefendants are not accorded any specia I
standing in establishing a reasonable expectation in each

ot herds privacy.

*kkkk

Alderman v. United States
394 U.S. 165; 89 S. Ct. 961 (1969)

FACTS: The defendants were suspected of transmitting
information regarding the national defense of the United States

to a foreign power. One of the defendants discovered that his
place of business had been subject to electronic surveillance by
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the government. The government admitted that this
surveillance was unlawful.

ISSUE : Whether the unlawfully obtained information is
excluded from all the defendants?d
HELD : No. Only the defendant that suffered the

unreasonable intrusion by the government has
standing to challenge the use of the evidence.

DISCUSSION : The Court reaffirmed its position that a

OFourth Amendment violation can be succ
those whose rights were violated by the search itself, not by

those who are aggrieved solely by the introduction of damaging

evidence. Coconspirators and codefendants have been accorded

no speci al standing. o The rights f ou
Amendment are per sonal, limiting redress only to the offended
party. The Cour't was dhe catditionab nvi nced

benefits of extending the exclusionary rule to other defendants
would justify further encroachment upon the public interest in
prosecuting those accused of crime and having them acquitted
or convicted on the basis of all the evidence which exposes the
truth. o

*kkkk

Mancusi v. DeForte
392 U.S. 364, 88 S. Ct. 2120 (1968)

FACTS: The defendant, a vice president of a union, objected
to the governmentds use of a subpoena
When the union refused to honor the subpoena, t he government

conducted a search and seized records from an office the
defendant shared with other union officials. The seized records
were used at trial against the defendant.

ISSUE: Whether the defendant has standing to object to the
search for unionr ecords?

HELD : Yes. The capacity to claim the protection of the
Fourth Amendment depends upon whether the area
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searched was one in which the defendant has a
reasonable expectation of  freedom from
governmental intrusion.

DISCUSSION : The Court observed tha t the papers in

guestion belonged to the union, not the defendant. However,

oone with a possessory interest I n t he
standing. 6 As the defendant oOshared an

of ficersdé he could oOreasonablhgse have ex
persons and their personal or business guests would enter the

office, and that records would not be touched except with their

permission or that of union higher -ups. o Therefore, h e
reasonable expectation of privacy in the office.

*kkkk

2. Good Faith Exception

United States v. Leon
468 U.S. 897, 104 S. Ct. 3405 (1984)

FACTS: An officer prepared an application for a warrant to
search several places. The application was reviewed by several
Deputy District Attorneys, and approved by a state court judge.
The resulting sea rches produced large quantities of drugs. The
government indicted the defendants and they filed motions to
suppress the evidence seized. An appellate court granted the
motions in part, concluding that the affidavit was insufficient to
establish probable cause.

ISSUES: Whether a good faith exception to the exclusionary
rule exists?

HELD : Yes. A good faith exception to the exclusionary rule
exists.

DISCUSSION : The exclusionary rule should not apply to
evidence obtained by officers acting in reasonable reliance on a
search warrant issued by a detached and neutral magistrate.
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Reasonable minds frequently differ on whether a particular
search warrant affidavit established probable cause. Officers
are entitled to rely on the judgment of the issuing magistr ate.

However, deference to a magistrate in search warrant matters is

not boundl ess. A reviewing courtds de
probable cause does not preclude its inquiry into the knowing
or reckless falsity of the affidavit on which probable cause w as

based. A magistrate must perform a neutral and detached
function and not serve merely as a rubber stamp for the
government. Suppression is an appropriate remedy if
information in an affidavit misled the issuing magistrate that

the affiant knew was fal se or should have known was false
(reckless disregard for the truth).

*kkkk

Massachusetts v. Sheppard
468 U.S. 981, 104 S. Ct. 3424 (1984)

FACTS: The defendant was a suspect in a murder case. A
police officer drafted an affidavit for a search warrant for the
defendant s house. Because cdut was a S

was closed, and the police had a difficult time finding a warrant

application form. One officer found a warrant form for a

controlled substance violation. He proceeded to make changes

to the form to adapt it to his search but he failed to delete t he
reference to ocontrolled substance. 0

The officer took the affidavit form to the home of a judge. He

told the judge that the form as presented dealt with controlled

substances and showed the judge where he had crossed out

subtitles. After unsuccessful ly searching for a more suitable

form, the judge said he would make the necessary changes.

The judge then took the form, made some changes to it, and

then signed it. However, he did not change the section that

authorized a search foresod6ontThd | pdl isa
searched t he defendant ds house and f ot
evidence. At a pretrial suppression hearing, the trial judge

concluded that the warrant violated the Fourth Amendment
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because it did not particularize the items to be seized. Howe ver,
he admitted the evidence because the police had acted in good
faith reliance on the warrant. The defendant was convicted.

ISSUES: 1. Whether the officers reasonably believed that
the search they conducted was authorized by
a valid warrant?

2. Whet her Federal law requires the exclusion of
evidence seized under a defective warrant
issued by an appropriate judicial officer?

HELD : 1. Yes. The officers reasonably believed that the
search they conducted was authorized by a
valid warrant.

2. No. Federal law does not require the
exclusion of evidence seized under a defective
warrant issued by an appropriate judicial
officer.

DISCUSSION : Citing United States v. Leon , the Supreme
Court held that the exclusionary rule should not be applied
when the offic er conducting the search acted in reasonable
reliance on a warrant issued by a neutral and detached
magistrate. The officers took every necessary step that the
Court could reasonably expect of them. Officers are entitled to

rely on warrants that they rea  sonably believe are lawfully
issued. The exclusionary rule is designed to deter unreasonable
actions by law enforcement officers.

*kkkk

Arizona v. Evans
514 U.S. 1,115 S. Ct. 1185 (1995)
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FACTS: The defendant was stopped for a routine traffic
violation. During this encounter, the officer learned of an
outstanding warrant for the defendant 0s arrest.
arrested the defendant and conducted a search of the
automobile incident to that arrest, where he found a bag of
marijuana. He charged the defendant with possession of a
controlled substance. Later, the government learned that a
court clerk should have previously removed the arrest warrant
from the computer database. The defendant moved to suppress
the marijuana as it was the fruit of an unlawful arrest.

ISSUE : Whether the fruit of the poisonous tree doctrine is
applicable when t he officer acted in good faith
reliance on a computer warrant database?

HELD : No. The fruit of the poisonous tree doctrine is
designed to deter the unreasonable actions of police
officers.

DISCUSSION : Under the framework of the good faith

exception to the exclusionary rule established by United States
v. Leon, the rule does not require the suppression of evidence
seized because of clerical errors of court employees. Exclusion

is appropriate only if such action serves the remedial objectives

of the rul e. The exclusionary rule is designed to deter police
misconduct, not mistakes of court employees. In the case at
hand, there was no unreasonable or illegal police activity that
needed to be deterred.

*kkkk

Illinois v. Krull
480 U.S. 340, 107 S. Ct. 1160 (1987)

FACTS: A state statute, as it existed in 1981, required
licensed motor vehi cle and vehicular parts sellers to permit
state officials to inspect certain records. Pursuant to the

The

statut e, a police officer entered t

and asked to inspect records of vehicle purchases. The
defendant stated that the records could not be found but gave
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the officer a list of approximately five purchases. The officer
received permission from the defendant to look at the cars in

the yard. He discovered that three were stolen and a fourth had

its identification number removed. The officer seized the cars
and arrested the defendant. An appellant court subsequently
held that the statute was unconstitutional because it allowed

too much discretion in the officers conducting the
examinations.

ISSUE : Whether the exclusionary rule ¢ ommands the
suppression of the evidence?

HELD : No. The Fourth Amendmentds excl
does not apply to evidence obtained by police who
acted in objectively reasonable reliance upon a
statute authorizing warrantless administrative
searches.

DISCUS SION: The purpose of the exclusionary rule is to
discourage officers from engaging in unreasonable searches and
seizures. The application of the exclusionary rule in these
circumstances would not affect future police misconduct.
Officers conducting such searches are simply fulfilling their
responsibility to enforce the statute as written. If a statute is
not clearly unconstitutional, reviewing courts cannot expect
officers to question the judgment of the legislature that passed
the law.

Applying the exc lusionary rule to deter legislative misconduct is
ineffective. There is also no indication that the exclusion of
evidence seized pursuant to a statute subsequently declared
unconstitutional would affect the enactment of similar laws.
Police, not legislat ors, are the focus of the rule.

3. Impeachment Purposes

Walder v. United States
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347 U.S. 62, 74 S. Ct. 354 (1954)

FACTS: At his trial on the charge of sale of narcotics the

defendant testified that he never sold or possessed narcotics.

The government then sought to introduce ev idence that it had

unreasonably seized (a heroin capsule that had been found in

his possession). The trial judge admitted this evidence over the
defendantds objection that the police
capsule through an unlawful search and seizure.

ISSUE : Whether unconstitutionally seized evidence is
admissible for impeachment purposes?

HELD : Yes. The exclusionary rule does not create a license
for the defendant to commit perjury.

DISCUSSION : The government cannot violate the Fourth
Amendment and use the fruits of such unlawful conduct to
secure a conviction. Nor can it use such evidence to support a

conviction on evidence obtained through leads from the

unlawfully obtained evidence.

However, the defendant cannot turn the existence of the

exclus ionary rule to his own advantage by using it as a license

t o commi t perjury on direct examinati
assertion on direct examination that he had never possessed

narcotics opens the door, solely for the purpose of attacking his

credibility. The illegally seized evidence can be used for

impeachment purposes.

*kkkk

United States v. Havens
446 U.S. 620, 100 S. Ct. 1912 (1980)

FACTS: Law enforcement officers stopped a man named

McLeroth and searched him, finding cocaine in makeshift

pockets in his underclothes. McLeroth implicated the

defendant, who was then illegally seized and searched. In the
defendantds |l uggage, the officers founc
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pieces had been cut. These missing pie
makeshift pockets.

The government tried the defendant for conspiracy to import

cocaine. At trial, the court suppressed all evidence of the tee

shirt as the fruit of an illegal search. The defendant testified in

his own defense. During a proper cross -examination, the

prosecutor asked the defendant if he had anything to do with

sewing pocket s i nto McLerothds undercl ot hes.
answered oOabsolutely not. o

The prosecutor offered to introduce evidence of the tee shirt for

the | imited purpose of i mpeaching the
The shirt was admitted over defense objections, w ith an

instruction from the judge to the jury that they could not

consider the shirt as evidence of a crime, but that they could

consider it in deciding whether the defendant had testified

truthfully.
ISSUE : Whether evidence suppressed as the fruit of an
unlawful search and seizure may nevertheless be
used to i mpeach a defendantds per
HELD : Yes. Suppressed evidence can be used to impeach
a defendant who perjures himself.
DISCUSSION : Defendants who lie on the witness stand do

so at their peril. Our  courts work best when witnesses tell the
truth. Therefore, the courts have developed a strong public
policy against perjury.

The exclusionary rule is not constitutionally mandated. Rather,

it is a creation of case law, designed to discourage officers from
violating the Constitution. As case law, the exclusionary rule is
subject to judge -made exceptions based on public policy.

Here, the Supreme Court decided that the policy against perjury
is sufficiently strong to limit the action of the exclusio nary rule
to direct evidence against a defendant. If a defendant chooses
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to take the stand and lie, evidence that would normally be
inadmissible against him will now be admissible for the limited
purpose of showing that the defendant is not truthful.

* kkkk

James v. lllinois
493 U.S. 307, 100 S. Ct. 648 (1990)

FACTS: The police violated t he def enMiramd 6 s
protections in obtaining a statement. The murder suspect

stated that on the day of a murder his hair was reddish -brown

and slicked -back, and that the next day it was dyed black and

curled. The defendant did not testify at trial b ut called a family
friend as a witness. The witness
hair had been black on the day of the murder. Witnesses for

the prosecution however, testified that the murderer had
oreddi s h o6-backl haic k eTHe prosecution sought t o]

t est |

introduce the defendantds il egally ob

pol i ce t o i mpeach t he credibility

testimony.

ISSUE : Whether illegally obtained evidence may be used to
impeach a defense witness?

HELD : No. Evidence illegally obtain ed may not be used to
impeach a defense witness other than the
defendant.

DISCUSSION : The Court felt that expanding the
impeachment exception to all defense witnesses would have a
chilling effect on a defendantds
three  reasons. First, defense witnesses pose difficult
challenges. Hostile witnesses called by the defense might
willingly invite impeachment. Friendly defense witnesses might,
through  simple carelessness, subject themselves to
impeachment. Also, expanding the impeachment exception to
encompass the testimony of all defense withesses would
dissuade some defendants from calling witnesses who would
otherwise offer probative evidence.
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Second, the defendant rarely fears a perjury prosecution since

the substantiv e charge is usually much more compelling. A

witness other than the defendant fears a prosecution for

perjury. Therefore, the Courtds need t
is less than where the witness is the defendant, so that illegally

obtained evidence can be introduced against them.

Third, expansion of the exception would significantly weaken

the exclusionary rulesd deterrent effec
opening the door inadvertently to the admission of any illegally

obtained evidence. This expansion  would enhance the expected

value to the prosecution of illegally obtained evidence by

increasing the number of occasions when evidence could be

used.
*kkkk
4. Independent Source
Murray v. United States
487 U.S. 533, 108 S. Ct. 2529 (1988)
FACTS: Federal agents observed suspec ted narcotics

traffickers drive vehicles into and out of a warehouse. Later,
those vehicles were lawfully seized elsewhere and found to
contain marijuana. The agents then entered the warehouse
without a warrant, observed a number of burlap -wrapped bales
that were later found to contain marijuana, and then left. They

kept the premises under surveillance. The agents then applied

for and obtained a warrant to search the warehouse. They did

not mention their prior illegal entry or rely on any observations

made while inside. With the warrant, the agents re -entered the
warehouse and seized evidence.

ISSUE: Whether the evidence was secured through an
independent source?
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HELD : Yes. The Fourth Amendment does not require the
suppression of evidence initially discovered during
an illegal entry if that evidence is also discovered
during a later search pursuant to a valid warrant
that is wholly independent of the illegal entry.

DISCUSSION : The exclusionary rule prohibits the
introduction into evidence, in a crim inal prosecution, of tangible
materials seized during an unlawful search, and of testimony
concerning knowledge acquired during an unlawful search. The
exclusionary rule also prohibits the introduction of derivative
evidence, both tangible and testimonial , that is the product of
the unlawful search.

However, the connection between an unlawful search and

superseding events can become so attenuated as to dissipate

the taint. The oOindependent sourceo
secured in connection with a vio lation of the Fourth

Amendment to be admissible if that evidence has a source

independent of the illegality.

The Court held this rule applies to evidence initially obtained

during an independent lawful search as well as evidence that is

discovered during an unlawful search but is later obtained
independently from activities untainted by the illegality. The

evidence here would be admissible if the second search,

conducted with a search warrant, was a genuinely independent

source of that evidence. Ifthea gent sd decision to
warrant was prompted by what they saw during the illegal entry

or if information obtained during that entry was presented to

the reviewing magistrate, independence does not exist.

5. Inevitable Discovery

Nix v. Williams
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467 U.S. 431, 104 S. Ct. 2501 (1984)

FACTS: During the holiday season, a young qirl
disappeared from a YMCA building in Des Moines, lowa. Police
arrested the defendant the next day 160 miles away.

After his initial appearance, the polic
attorney that they would pick up the defendant and return him

to the appropriate district without questioning him. During the

return trip one of the officers initiated a conversation with the

defendant, which resulted in the defendant stating where the

victimds body was | ooachddé¢hdlocatiomrithke t hey app
defendant agreed to direct the officers

At that time, one search team was only two and one -half miles

from where the defendant soon guided the officer and his party

to the body. The chinkxdtdéaculbedathya was f our
ditch beside a gravel road within the search area.

ISSUE : Whether evidence that was about to be discovered
through lawful channels must be suppressed if it is
discovered through illegal means?

HELD : No. The evidence derived from t he conversation
was admissible as it would have been inevitably
discovered.

DISCUSSION : The Court held that when illegally seized

evidence could have been obtained through an independent
source and efforts are underway that would lead to that
discovery, e xclusion of such evidence is not justified. While the
independent source exception may not justify the admission of
evidence here (as the evidence had been removed and could not
be independently discovered), its rationale is wholly consistent
with and jus tifies the adoption of the inevitable discovery
exception to the exclusionary rule. Unlawfully obtained
evidence is admissible if ultimately or inevitably it would have
been discovered by lawful means.

*kkkk
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6. Other Hearings

United States v. Calandra
414 U.S. 338, 94 S. Ct. 613 (1974)

FACTS: Federal agents obtained a warrant to search the

defendantds business premises for ev

operations. The warrant specified the object of the search was
bookmaking records and wagering paraphernalia. The search
did n ot reveal any gambling paraphernalia. = However, in
exceeding the scope of the warrant, an agent discovered an
index card suggesting that Dr. Walter Loveland had been
making periodic payments to the defendant. The agent stated

that he was aware that the U. S. Attorneyds Oof f i

investigating possible violations of extortionate credit
transactions, and that Dr. Loveland had been the victim of a

ce

ol oan sharkingéd enterprise t hen under

defendant was subpoenaed by a special Grand Jury conven ed

to investigate the proliferation of
defendant refused to respond because the information

identifying him with these activities had been illegally obtained.

ISSUE : Whether grand jury witnesses can refuse to answer
guesti ons on the ground that they were developed
on illegally seized evidence?

HELD : No. The grand jury may question the witness based
on the illegally obtained material, and the witness
may not refuse to answer on those grounds.

DISCUSSION : The exclusionary rule does not extend to
grand jury proceedings. The rationale for this rule is that
allowing the grand jury witness to invoke the exclusionary rule
would unduly interfere with the effective and expeditious

ol

di scharge of the grand | uwhigvdalyauti es,

specul ati ve and mi ni mal advance of
purpose of deterring police that disregard Fourth Amendment
requirements.
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Pennsylvania Board of Probation and Parole v. Scott
524 U.S. 357,118 S. Ct. 2014 (1998)

FACTS: The defendant was released from prison on parole.
Subject to that parole, he signed an express consent to search
form that permitted parole officers to search his residence
without a search warrant. Parole officers, acting on this
consent, found evidence of a parole violation and attempted to
revoke his parole.

ISSUE : Whether the exclusionary rule applies to parole
revocation hearings.

HELD : No. There is no substantial societal interest
protected by applying the exclusionary rule t 0
parole revocation hearings.

DISCUSSION : The Court stated that the gove
evidence obtained in violation of the Fourth Amendment does

not i tself violate the Constitution. o
design and intent is to deter illegal search es and seizures but

does not oOoproscribe the introduction of
in all proceedings or agai nst al | per

employed by the courts where a substantial societal benefit can
be obtained. The Court was hesitant to exte nt the exclusionary
rule matters outside of the criminal courtroom because the

o[ Al pplication of the exclusionary rul
functioning of state parole systems and alter the traditionally
flexible, administrative nature of parole revocatio n proceedings. 6

Il. WHAT IS A SEARCH?

A. APPLIES TO GOVERNMENT ACTIVITIES ONLY
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New Jersey v. T.L.O.
469 U.S. 325, 105 S. Ct. 733 (1985)

FACTS: The defendant, a fourteen -year-old student, was
found smoking cigarettes in a p  ublic high school bathroom.
She was taken to the vice -pri nci pal 0s of fice. He

defendant to come into his private office and demanded to see

her purse. Opening the purse, he found a pack of cigarettes.

As he reached into the purse for the cigar ettes, the vice -
principal also noticed a package of cigarette rolling papers.
Suspecting that a closer examination of the purse might yield
further evidence of drug use, the vice -principal thoroughly
searched it. He found several pieces of evidence that implicated
the defendant in marijuana dealing.

ISSUE : Whet her the intrusion of the defe
public high school administrator was a Fourth
Amendment search?

HELD : Yes. The Fourth Amendment regulates all
government intrusions into reasonable expectations
of privacy.

DISCUSSION : The Constitution and its amendments act as

a regulation of governmental actions. Every governmental
intrusion into a personds reasonabl e ex
me et Fourth Amendmentds scr théerithay . Thi
government is seeking evidence of a crime, inspecting a
structure, or putting out a fire. The
we have held the Fourth Amendment applicable to the activities

of civil as well as criminal authorities: building inspector s [cite

omitted], Occupational Safety and Health Act inspectors [cite

omitted], and even firemen entering privately owned premises to

battle a fire [cite omitted], are all subject to the restraints

i mposed by t he Fourth Amendment . 6
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comman d of the Fourth Amendment is that searches and
seizures be reasonable.

Under ordinary circumstances, a search of a student by a
teacher or other public school official will be justified at its

inception when reasonable grounds exist for suspecting
evidenc e that the student has violated either the law or the
rules of the school. Such a search will be permissible in its
scope when the measures adopted are reasonably related to the
objectives of the search and not excessively intrusive in light of
the age an d sex of the student and the nature of the infraction.

*kkkk

Coolidge v. New Hampshire
403 U.S. 443, 91 S. Ct. 2022 (1971)

FACTS: Police went to the defendantds h
28th to question him about a murder. During their inquiry he
showed them three guns and he agreed to take a lie -detector

test on February 2nd. The test was inconclusive. However, the

defendant admitted to a theft. Other police officers went to the

defendant s house to corroborate his a
The defendant was not home but his wife agreed to speak to the

officers. The po lice asked about any guns that might be in the

house. The defendantdés wife showed th
she offered to let them take. The police took the weapons and

several articles of clothing acquired in the same manner. One

gun was later determined  to be the murder weapon.

ISSUE : Whether the officers obtained the murder weapon
and the clothing through an illegal search?

HELD : No. The officers obtained this evidence through
private actions.

DISCUSSION : The Fourth Amendment controls

governmental a ctions. The Fourth Amendment was not

implicated when the government obtained the guns and

clothing from the defendantds wife. Th
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effort to coerce or dominate her, and was not obligated to refuse
her offer to take the guns. In maki ng these and other items
available to the government, she was not acting as an
instrument or agent of the government. The items were secured
through private actions.

*kkkk

Gouled v. United States
255 U.S. 298, 41 S. Ct. 261 (1921)

FACTS: Investigators believed military personnel and an

attorney were involved in a conspira  cy of using the mails to

defraud the United States. One defendant agreed with police to
gotoaco-defendantds office and pretend t«
visit. He had gained admission to the co -defendantds office
inthe co-def endant 6s t e mp oseized gnd eabisde n c e,

away several documents.

ISSUE: Whether an agent of a government has to comply
with the Fourth Amendment?

HELD : Yes. The Fourth Amendment requires compliance
by government agents.

DISCUSSION : The secret taking, without force, from th e
premises of anyone by a representative of any branch of the
Federal government is a search and seizure. It is immaterial

that entrance to the premises was obtained by stealth or
through social acquaintance, or in the guise of a business call.

B. REASONABLE EXPECTATION OF PRIVACY
32

Fourth Amendment



Katz v. United States
389 U.S. 347, 88 S. Ct. 507 (1967)

FACTS: FBI agents overheard conversations of the

defendant by attaching an electronic listening and recording

device to the outside of a public telephone booth from which he

had pla ced his calls. The defendant was convicted of

transmitting wagering information out of state. At the trial, the

court permitted the government to introduce evidence of the
defendantds end of telephone conversat.i

ISSUE : Whet her t he agamourded toa €durtho ns
Amendment search?

HELD : Yes. The agents conducted a Fourth Amendment
search.

DISCUSSION : The Court hel d that a oOsearch

whenever the government intrudes on a reasonable expectation

of privacy. The Court concluded that t he defendant 0s
expectation of privacy was reasonable if: he had taken

measures to secure his privacy and the
of privacy met community standards.

What a person seeks to preserve as private, even in an area
accessible to t he public, may be constitutionally protected
under the Fourth Amendment. A person in a telephone booth
may rely upon the protection of the Fourth Amendment, and is
entitled to assume that the words he utters into the mouthpiece
will not be broadcast to th e world.

Once the defendant established he met both prongs, any
government intrusion into these areas must meet Fourth
Amendment standards. The Fourth Amendment demands that
all searches be reasonable. Searches conducted without a
warrant are presumed t o be unreasonable, except for some
limited well -delineated exceptions. In this case, the agents did
not have a warrant or valid exception.

California v. Ciraolo
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476 U.S. 207, 106 S. Ct. 1809 (1986)

FACTS: Police received an anonymous telephone tip that

the defendant was growing marijuana in his backyard. This

area was enclos ed by two fences, six and ten feet in height, and

shielded from view at ground level. Officers trained in

marijuana identification secured a private airplane, flew over

the defendantds home at an altitude of
identified marijuana pl ants growing in his yard. A search

warrant was issued based on this information.

ISSUE : Whether the naked -eye aerial observation of the
defendant s backyard constituted

HELD : No. Areas within the curtilage may be observed
from public areas.

DISCUSSION : The Fourth Amendment ds protec
home and curtilage does not require law enforcement officers to

shield their eyes when passing by a home on a public

thoroughfare. Airways constitute a public thoroughfare. The

government may use the p ublic airways just as members of the

public. While the fences were designed to conceal the plants at

normal street level, they will not shield the plants from the

elevated eyes of a citizen or a police officer.

*kkkk

Dow Chemical Co. v. United States
476 U.S. 227, 106 S. Ct. 1819 (1986)

FACTS: The defendant operated a 2,000 -acre chemical
plant. The plant consisted of numerous covered buildings, with
outdoor manufacturing equipment and piping conduits located
between the buildings that were exposed to visual observation

from the air. The defendant maintained an elaborate security
system around the perimeter of the complex, barring ground -
level public views of the area. When the defendant denied a
request by the EPA for an on -site inspection of the plant, the
EPA employed a commercial aeri al photographer, using a
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standard precision aerial mapping camera, to take photographs
of the facility from various altitudes, all of which were within
lawful navigable airspace.

ISSUE: Whether this conduct was a Fourth Amendment
search?
HELD : No. The g overnment can use the air space just as

other members of the public.

DISCUSSION : The EPAOGS aeri al phot ograph
defendant s pl ant complex from aircraf
public navigable airspace was not a search. The open areas of

anindustrialp | ant compl ex are not analogous t
of a dwelling. The intimate activity associated with family

privacy, the home and its curtilage do not include the outdoor

areas between structures and buildings of a manufacturing

plant. The open areas o f an industrial complex are more
comparable to an oopen fielddéd in which
legitimately demand privacy. Oliver v. United States , 466 U.S.

170, 104 S. Ct. 1735 (1984).

*kkkk

Florida v. Riley
488 U.S . 445, 109 S. Ct. 693 (1989)
FACTS: A Sheriffos Office received an a
the defendant was growing marijuana on h is property. He lived

in a mobile home on five acres of rural property. A deputy saw

a greenhouse behind the mobile home, but could not see inside.
Walls, trees and the mobile home blocked his view. He could

see part of the greenhouse roof was missing. The officer flew
over the curtilage at 400 feet in a helicopter and with his naked

eye saw marijuana inside the greenhouse. A search warrant
was obtained and executed, resulting in the discovery of
marijuana.

ISSUE : Whether naked eye observations ona  curtilage from
400 feet in a helicopter constitute a search?
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HELD : No. The government may use air space consistent
with public use.

DISCUSSION : The Supreme Court had previously approved
flying a fixed wing aircraft at 1,000 feet over curtilage. The
aircraft was in public airspace and complied with FAA
regulations. Therefore, no reasonable expectation of privacy
existed. The Court also approved flying over an industrial
complex and taking photographs. Dow Chemical Co. v. United

States, 476 U.S. 226, 1 06 S. Ct. 1819 (1986).

In this case, the defendant had no reasonable expectation of
privacy from the helicopter overflight. FAA regulations allow

any helicopter to fly lower than fixed wing aircraft if its
operation is conducted without hazard to persons or property
on the ground.

*kkkk

United States v. Chadwick
433 U.S. 1,97 S. Ct. 2476 (1977)

FACTS: Railroad officials in San Diego observed Machado
and Leary load a brown footlocker onto a train bound for
Boston. Their suspicions were aroused when they noticed that

the trunk was unusually heavy for its size, and tha t it was
leaking talcum powder, a substance often used to mask the
odor of marijuana or hashish. Machado fit a drug -courier

profile. The railroad officials notified DEA in San Diego who in
turn notified DEA in Boston.

In Boston, DEA agents did not have a search warrant nor an
arrest warrant, but they did have a trained drug dog. The
agents observed Machado and Leary as they claimed their
baggage and the footlocker. The agents released the drug dog
near the footlocker and he covertly alerted to the pres ence of a
controlled substance. The defendant joined Machado and Leary

and together they lifted the 200  -pound footlocker into the trunk

of a car. At that point, the officers arrested all three. A search
incident to the arrests produced the keys to the f ootlocker. All
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three were removed from the scene. Agents followed with the

defendant 6s <car and the footlocker. N
agents opened the footlocker. It contained large amounts of
marijuana.
ISSUE : Whether the defendant can expect pri  vacy in his
trunk?
HELD : Yes. The defendantds actions in

to preserve his privacy in the trunk.

DISCUSSION : By placing personal effects inside a double -
locked footlocker, defendants manifested an expectation of
privacy in the footlocker . Since t he defendant sod
privacy interest in the locked footlocker was not in the container

itself, but in its contents, seizure of the locker did not diminish

their legitimate expectation that its contents would remain
private. A footlocker is not open to public view and not subject

to regular inspections. By placing personal effects inside a
double -locked footlocker, the defendant manifested an
expectation that the contents would remain free from public
examination.

NOTE: This case was deci ded before California v. Acevedo
Today, if the officers could establish probable cause that the
locker contained contraband, they could have opened it
pursuant to the mobile conveyance doctrine.

*kkkk

lllinois v. Andreas
463 U.S. 765, 103 S. Ct. 3319 (1983)

FACTS: A Customs inspector initiated a lawful border

search and found ma rijuana concealed inside a table. The

inspector informed the DEA of these facts. The next day, the

agent put the table in a delivery van and drove it to the
defendantds building. A police inspect
as deliverymen, the two men ente red the apartment building

and announced they had a package for the defendant.
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At the defendantds request, the officer

hall way outside the defendantds apart me
himself to keep the container in sight and ob served the

defendant pull the container into his apartment. While the

i nspector l eft to secure a search warr

apartment, the agent maintained surveillance. The agent saw
the defendant leave his apartment, walk to the end of the
corridor, look out the window, and then return to the
apartment. The agent remained in the building but did not
keep the apartment door under constant surveillance.

Between thirty and forty minutes after the delivery the
defendant reemerged from the apartment with the shipping
container and was immediately arrested. At the station the
officers reopened the container and seized the marijuana found
inside the table. The search warrant had not yet been obtained.

ISSUE : Whether the Fourth Amendment requires a s earch
warrant to reopen a container that had previously
been lawfully opened?

HELD : No. A reopening of a sealed container in which
contraband drugs had been discovered in an earlier
| awf ul border search is not a o0s
Fourth Amendment where the reopening is made
after a controlled delivery.

DISCUSSION : When a common carrier or Customs officer
discovers contraband in transit, the contraband could simply be
destroyed. However, this would eliminate the possibility of
prosecuting those respons ible. Instead, the government may
make a ocontrolled deliveryo6 of the <co
whom it is addressed. As long as the initial discovery of the
contraband is lawful, neither the shipper nor the addressee has

any remaining expectation of pr ivacy in the contents.
Therefore, the police may, at the conclusion of the controlled
delivery, seize the container and re  -open it without procuring a
warrant.

Normally, the police will not let the container out of their sight
between the time they disco ver the contraband and the time it
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is delivered to the addressee and then seized. However, even if

there is a brief lapse in surveillance, this will not re -institute the
addresseeds expectation of privacy. Th
surveillance made it substantially unlikely that the defendant

had removed the table or placed new items inside the container

while he was in his apartment. Therefore, the seizure and re -

opening of the container was not a Fourth Amendment search

as it violated no reasonabl e expectation of privacy.

*kkkk

United States v. Karo
468 U.S. 705, 104 S. Ct. 3296 (1984)

FACTS: The DEA learned through an informant that the
defendant had ordered fifty gallons of ether (commonly used to
process cocaine). The government obtained a court order to
install and monitor a beeper in one of the cans of ether. With
the informantds consent, the DEA subst
containing a beeper for one of the cans in the shipment.

The agents saw the defendant pick up the ether from the
informant, followed him to his home, and determined by using

the beeper that th e ether was inside the residence. The ether
was moved several other times. Finally, the ether was
transported to a house rented by Horton, Harley and Steele.
Using the beeper, agents determined that the can was inside

the house, and obtained a search wa  rrant for the house, based
in part on information derived through the use of the beeper.

The search warrant was executed and cocaine was seized.

ISSUES: 1. Whether the installation of the beeper was
lawful?

2. Whether the monitoring of the beeper inside
the residences was a search?

HELD : 1. Yes. The defendant did not have a

reasonable expectation of privacy in the
container when the beeper was installed.
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2. Yes. The defendant had a reasonable
expectation of privacy inside the residence.

DISCUSSION : No Fourth Amendment right was infringed by

the installation of the beeper. The consent of the informant to

install the beeper was sufficient. The transfer of the beeper -

laden can to the defendant was neither a search nor a seizure,

since it conveyed no i nformation that he wished to keep private,

and did not interfere with anyoneds
meaningful way.

The monitoring of the beeper in a private residence, an area of
reasonable expectation of privacy, is a search. As this search
was con ducted without a warrant, it violated the Fourth
Amendment. The government, by the surreptitious use of a
beeper, obtained information that it could not have obtained
from outside the curtilage of the house.

However, the officers, by surveillance and oth er investigation,
had sufficient facts to constitute probable cause. They could

not use information derived from the beeper while it was located
inside the residence.

*kkkk

United States v. Knotts
460 U.S. 276 , 103 S. Ct. 1081 (1983)

FACTS: Armstrong was suspected of buying chemicals for

the production of controlled s  ubstances. With the consent of
the chemical company, government officers installed a beeper in

a five-gallon can of chloroform, which is often used to
manufacture drugs. The company agreed to use this can the

next time Armstrong purchased chloroform. Wh en Armstrong
made his next purchase, the company sold him the beeper -
laden can. The officers followed the beeper signal to its final

P C

destinati on, underneath the defendant 0s

information, the officers obtained a search warrant. They

di scovered the defendantds drug | aborat
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ISSUE : Whether the monitoring of the beeper on public
roadways or at its final destination amounted to a
search?

HELD : No. The monitoring of the beeper on public
roadways and at its final destinat ion did not
amount to a search.

DISCUSSION : The governmentodés activity does
a search unless it intrudes into a reasonable expectation of

privacy. The Court held that a person traveling on a public

roadway has no reasonable expectation that o ther members of

the public or law enforcement officers will not observe their

movements. As the officers could have used visual surveillance

techniques to obtain the information provided by the beeper,

they did not intrude on t hepecthtoh endant 6 s
of privacy.

Li kewise, the monitoring of the beeper
property did not amount to an I ntrusi
reasonable expectation of privacy. The Court reasoned that

members of the public could have visually observed the can

that contained the beeper in the transfer from the public
domain to private property. However, if the beeper had been
used to reveal information about the movement of the can while
inside the cabin, which is not observable from a public place,
this would have amounted to an intrusion into a reasonable
expectation of privacy.

*kkkk

Cardwell v. Lewis
417 U.S. 583, 94 S. Ct. 2464 (1974)

FACTS: Police officers focused their murder investigation on

t he defendant . Of ficers we nt to t he
business to question him. While there, they observed the car

that they suspecte d might have been used in the murder.

Several months later, the officers questioned the defendant

again. They also obtained an arrest warrant. The defendant
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drove his car to the station for questioning and left his car in a
commercial parking lot. The suspect was arrested and the car
was towed to a police impound lot where a warrantless
examination of its exterior was conducted the following day.

ISSUE: Whet her t he examinati on of an
exterior upon probable cause is reasonable under
the Four th Amendment?

HELD : Yes. The examination of the exterior of the
defendantds automobile invaded no
DISCUSSION : Nothing from the interior of the car and no

personal effects were searched or seized. The intrusion was
limited to the exte rior of the vehicle left in a public parking lot.
No reasonable expectation of privacy is violated by the
examination of a tire on an operative wheel or in the taking of
exterior paint samples from a vehicle that had been parked in a
public place. Furthe r, the police had probable cause to search
the car. Where probable cause exists, a warrantless search of
an auto is reasonable under the Fourth Amendment. See
Carroll v. United States

*kkkk

Kyllo v. United States
533 U.S. 27,121 S. Ct. 2038 (2001)

FACTS: Agents suspected the defendant of growing
marijuana in his home. They used a thermal -imaging device to
determine if the amount of heat emanating from his home was
consistent with the high -intensity lamps typically used for

indoor marijuana growt h. The scan of
took a few minutes and was performed fr om the passenger seat
of an agentods vehicle. The scan showe

warmer than neighboring homes. The agents obtained a search
warrant, in part based on this information.
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ISSUE : Whether the use of a thermal -imaging device to

detect levels of heat is a search under the Fourth

Amendment?
HELD : Yes. Employing technology that is not used by the
gener al public to obtain

interior that could not have been obtained without
physical entry constitutes a search.

DISCUSSIO N: The government argued that the scan only
detected heat radiating from the home and that it did not detect

nf or mat

ointimate detail s. o The gover nment

defendant had not shown an expectation of privacy because he
made no attempts to conceal t he heat escaping from his home.
The Court held that any information of a home that cannot be
obtained except through either physical entry or sophisticated
technology not readily available to the public is considered

ointi mat e detail s. 6 notThhve tosmofvem d a n't di

expectation of privacy since this activity occurred in his own
home behind closed doors. In this case, the surveillance was a
search and a warrant was needed to engage in the scan.

*kkkk

Hoffa v. United States
385 U.S. 293, 87 S. Ct. 408 (1966)

FACTS: The defendant, the President of Teamsters Union,
was on trial in Federal Court for labor racketeering. During the
trial, he occupied a three -room suite in a hotel. Several friends
and fellow teamster officials were his constant companions
during the trial. One companion was a teamster official and an
FBI informer.

During the trial, the defendant told this companion that he was
attempting to bribe jurors to insure a hung jury and made other
incriminating statements.  The companion reported these
statements to the FBI. As the defendant predicted, the jury
failed to reach a verdict in the case and a mistrial was declared.
He was later tried for obstruction of justice.
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ISSUE : Whether the presence of a government informant in
the defendantds hot el room was a

HELD : No. The defendant cannot reasonably expect
privacy in conversations he openly engages in
before a government informant, present by
invitation of the defendant.

DISCUSSION : The defendant has no reasonable expectation

that his conversation will not be reported to a government

agent. Where t he informer was in the suite by invitation, and

every conversation that he heard was either directed to him or

knowingly carried on in his presence, the defendant assumes

the risk that the person will maintain confidentiality. The

Fourth Amendment does no t protect a wrongdoer ds
belief that a person to whom he voluntarily confides his

wrongdoing will not reveal it.

*kkkk

Minnesota v. Olson
495 U.S. 91, 110 S. Ct. 1684 (1990)

FACTS: The defendant was suspected of driving a getaway
car involved in a robbery and murder. Police officers learned
that the defendant was staying in a home occupied by two

women. After receiving this information, police officers
surrounded the home and telephoned the women to tell them
that the defendant should come out. During this conversation,

a male voice was heard sayi ngtheot el | t h
women relayed this message to the police. There were no
indications that the women were in danger or being held against
their will by the defendant. Nonetheless, without either the
consent of the homeowners or a warrant, police officers entered
the home to arrest the defendant. He was found hiding in a
closet and arrested. Shortly thereafter, he made statements at
police headquarters.
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ISSUE : Whether the warrantless, non -consensual entry
into the house where the defendant had been
staying violat ed his Fourth Amendment rights?

HELD : Yes. As an oovernight guest, o6 ¢t
reasonable expectation of privacy in the house. The
entry to arrest him, made without a warrant,
consent, or exigent circumstances, was a violation
of the Fourth Ame ndment.

DISCUSSION : The Fourth Amendment protects privacy, not

property. While the defendant in this case was not the legal

owner of the home, he was an oovernight
allowed him to create a reasonable expectation of privacy in the

home. An overnight guest 0seeks shel't
precisely because it provides him with privacy, a place where he

and his possessions will not be disturbed by anyone but his

host and those his host allows inside. 6

No exigent circumstancesexiste d t hat woul d excuse the
warrantless entry into the home. While the crime was serious,

the defendant was not considered to be the murderer, but only

the getaway driver. The police had previously recovered the

murder weapon and there was no evide  nce that the two women

inside the residence were in danger. The police had the home

surrounded. It was apparent that the defendant was not able to

leave. If he had, he would have been arrested in a public place.

For all of these reasons, exigent circum  stances did not exist to

enter the home. The defendantds staten
the fruit of his unlawful arrest.

*kkkk

Minnesota v. Carter
525 U.S. 83, 119 S. Ct. 469 (1998)

FACTS: The defendant and the lessee of an apartment
packaged cocaine in the apartment. A law enforcement officer
observed this activity by looking through a drawn window blind.
The defendant did not live in the apartment, he had never
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visited that apartment before and his visit only lasted a matter

of hours. His singular purpose in being there was to package
cocaine. The defendant was arrested for conspi racy to commit a
controlled substance crime. He complained that the
information that led to his arrest was the product of an
unreasonable search.

ISSUE : Whether a visitor enjoys a reasonable expectation of
privacy in a premises visited for commercial
reasons?

HELD : No. A visitor does not enjoy a reasonable

expectation of privacy in a premises visited for
commercial reasons.

DISCUSSION : The Supreme Court distinguished the

defendant 0s presence i n t his apart men
overnight gue dant Minhesgave@sem c i Olson, the

Court held that a guest staying overnig
a reasonable expectation of privacy. The defendant in Carter

however, went to the apartment for a business transaction,

limiting his presence to a matte  r of hours. He did not have a

previous relationship with the lessee of the apartment, nor did

he have a connection to the apartment similar to that of an

overnight guest. While the apartment was a dwelling for the

lessee, the property was equivalent to a commercial site as to

the defendant. Lacking a significant connection to the property,

the defendant did not have standing to object to the search

conducted on that premises.

*kkkk

O6Connor v. Ortega
480 U.S. 709, 107 S. Ct. 1492 (1987)

FACTS: The defendant, a physician, was an employee of a
state hospital. Hospital officials beca me concerned about
possible improprieties in his conduct, particularly concerning

his acquisition of a computer and charges of sexual
harassment. Hospital officials entered his office while the
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defendant was on administrative leave pending the
investigati on. The officials entered the office to inventory and
secure state property. They seized personal items from his desk
and file cabinets. These items were later used in administrative
proceedings resulting in his discharge. No formal inventory of
the pr operty in the office was made, and the other papers in the
office were placed in boxes for storage. The defendant filed an
action under 42 U.S.C. § 1983.

ISSUES: 1. Whether the defendant, a public employee,
had a reasonable expectation of privacy in his
office, desk, and file cabinet at his place of
work?

2. Whether a public employer must establish
probable cause before searching an
empl oyeebds reasonabl e expectat

HELD : 1. Yes. It is possible for an employee to
establish a reasonable exp ectation of privacy
in a work place environment. The defendant
had been the sole occupant of the office for
17 years, kept personal items in his desk and
cabinets, and was not in violation of policy in
doing so.

2. |t depends. When t heisempl oye
work -related, the search must be reasonable
under the circumstances.

DISCUSSION : The Court recognized that employees may

develop a reasonable expectation of privacy in government

wor kpl aces. Justice Scalia stated o0]c
against unreasonable searches by the government does not

disappear merely because the government has the right to make

reasonabl e i ntrusi ons i n i ts capacity
operational realities of the workplace, however, may make some

empl oyeesd e X p ervacy tunreasosable owhen an

intrusion is by a supervisor rather than a law enforcement

officer.
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The Court concluded that the defendant had a reasonable
expectation of privacy in his office. Regardless of any legitimate
right of access the hospital staf f may have had to the office, the
defendant had a reasonable expectation of privacy in his desk
and file cabinets. He did not share his desk or file cabinets with
any other employees.

A determination of the standard of reasonableness applicable to
a search requires obal ancing the nature 8

i ntrusion on t he I ndi vidual 0s Fourth
against the importance of the governmental interests alleged to
justify the intrusion. 6 Il n the case o
public employer, th e court must balance the invasion of the
empl oyeesd |l egi ti mat e expectations of
government ds need for supervision, con

operation of the workplace.

To ensure the efficient and proper operation of the agency,
public employers must be given wide latitude to enter employee
offices for work -related, non -investigatory reasons, as well as
work -related employee misconduct. The Court held that public
employer intrusions on the constitutionally protected privacy
interests of employees for non -investigatory, work -related
purposes, as well as for investigations of work -related
misconduct, should be judged by the standard of
reasonableness under all the circumstances.

*kkkk

Huds on v. Palmer
468 U.S. 517, 104 S. Ct. 3194 (1984)

FACTS: The defendant, a prison inmate, was subjected to a
prison cel/l sear ch, or 0shakedown. 6 T
ripped pillow case and charged the defendant wi th destruction

of government property

ISSUE: Whether a prison inmate has a reasonable
expectation of privacy in a prison cell?
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HELD : No. Society is not willing to recognize that
prisoners have a legal right to exclude the
government from their cells.

DI SCUSSION:: Prisoners are afforded those rights not
fundamentally inconsistent with imprisonment itself or
incompatible with the objectives of incarceration (to be free from

racial discrimination and cruel and unusual punishment, to
petition for redress of g rievances, certain First Amendment
religious and speech protections, due process). However,
imprisonment also entails a series of personal deprivations.
One of those deprivations, rationally and logically, is the loss of
person privacy. The Courtheldt hat oOsociety i s not pr e
recognize as legitimate any subjective expectation of privacy
that a prisoner might have in his prison cell and that,
accordingly, the Fourth Amendment proscription against
unreasonable searches does not apply within the con fines of the
prison cell .o

*kkkk

Maryland v. Macon
472 U.S. 463, 105 S. Ct. 2778 (1985)

FACTS: An undercover officer entered an adult bookstore
and purchased two magazines with a marked $50 bill from the
defendant. The officer left the store and met with two other
officers waiting outside. After reviewing the magazines, they
determine d that the material was obscene and went into the
store. The officers arrested the defendant and retrieved the $50
bill from the register.

ISSUE: Whet her the officers searched for
two magazines under the definition of the Fourth
Amend ment?

HELD : No. The defendant does not have a reasonable

expectation of privacy in items offered for public
sale nor a possessory interest in items sold.
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DISCUSSION : The Court held that O[ A] bsent

taken by government agents that can properly be classified as a
o0osearcho or a oOseizure, o0 the Fourth Am
to safeguard First Amendment freedoms do not apply. o The

defendant does not have an expectation of privacy in areas
where the public has been invited to peruse wares for sale
Therefore, t he of ficerds entry I nto t
materials for sale cannot be considered

Nor did the Court consider the purchase of the magazines a

seizure (defined as a omeaningf ul T
i ndi vidual s tpeorsessetsss riyn itbhni t ed St ates
The defendant ovoluntarily transferred
he may have had in the magazines to the purchaser upon the

receipt of t he funds. 0 Therefore, t h

deemed a Fourth Amendment seizure.

*kkkk

New York v. Class
475 U.S. 106, 106 S. Ct. 960 (1986)

FACTS: Two police offi cers observed the defendant engaging
in traffic violations. They stopped the defendant, who emerged
from his car and approached the officers. One officer went

directly to the defendantds vehicle. T
other officer with a registrat ion certificate and proof of
insurance, but stated that he did not h

The first officer opened the door of the vehicle to look for the

VIN (which was located on the left doorjamb on vehicles

manufactured before 1969). When he did no t find the VIN

there, he reached into the interior of the car to move some

papers obscuring the area of the dashboard where the VIN is

located in later model cars. In doing so, the officer saw the

handl e of a gun protruding froanm under n
He seized the gun and arrested the defendant. The officers had

no reason to suspect that the defendant
contained contraband, or that the defendant had committed an

offense other that the traffic violations.
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or

ISSUE : Whether th e defendant has a reasonable
expectation of privacy in
HELD : No. Because of the important role played by the
VIN in the pervasive government regulation of the
automobile and the efforts by the government to
ensure that the VI N is placed in plain view, there is
no reasonable expectation of privacy in the VIN.
DISCUSSION : An automobil eds inter
Fourth Amendment 0s prohibition
intrusions by the government.

into the vehicle to remove the papers was not an unreasonable
search but was incidental to viewing something in which the
defendant has no reasonable expectation of privacy. The fact
that papers on the dashboard obscured the VIN from plain view
did not create a reasonable expectation of privacy in the VIN.

FACTS:

*kkkk

Bond v. United States
529 U.S. 334, 120 S. Ct. 1462 (2000)

A Border Patrol agent entered a bus to check the

immigration status of the occupants. After satisfying himself
that the passengers were lawfully in the United States, the
agent walked toward the fro nt of the bus, squeezing the soft
luggage passengers had placed in the overhead storage bin.

The agent fdlitkead olieck i n a green

verifying with the defendant that he owned the bag, the agent
obtained consent to search its co  ntents. He found a quantity of
methamphetamine wrapped in duct tape, rolled in a pair of

pants.

ISSUE:

HELD :

i's p
again

gHowever ,

can\

Whet her the agentds squeezing of

containers wa s a 0Osearcho
Amendment?
Yes. The defendant did not surrender his

reasonable expectation of privacy in the contents of
a container by placing it in an overhead bin
accessible by the public.
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DISCUSSION : A search is defined as a government intrusion
on a reasonable expectation of privacy. The government argued
that the d efendant did not have a reasonable expectation of
privacy because he exposed his container to the public. The
defendant could not have prevented any other member of the
public from handling the container. Therefore, he should not
have the ability to comp lain when the government does. The
Court acknowledged that persons do not maintain a reasonable
expectation of privacy in things that can be viewed from public
places.

However, this does not mean that introducing items into the

public allows others to ma nipulate the property. It is true that

fellow passengers and bus employees may handle the

containers found in the overhead bin. However, the defendant

woul d not have expected anyone t o of
exploratory manner . 0 T he e8ded thee r Patro
scope of what the public could have been expected to do (which

went beyond merely viewing or engaging in incidental contact),

thereby intruding on the defendantds r €
privacy.

*kkkk

United States v. Place
462 U.S. 696, 103 S. Ct. 2637 (1983)

FACTS: The defendant 0s behavioonofar oused
law enforcement officers as he waited in line at the Miami
l nternational Al rport t o pur chase a t

LaGuardia Airport. The officers approached the defendant and

requested and received identification. There was a discrepancy

in the name given by the defendant and the baggage tags. The

defendant gave permission to the officers to open his luggage.

As the defendantds flight was about to
not to search his luggage and allowed the defendant to depart.

They called DEA in New York and relayed their information.

Upon the defendant 6s arrival i n New Y
approached him and said that they believed he might be

carrying narcotics. When he refused to consent to a search of
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his luggage, one of the ag ents told him they were going to take

the luggage to a federal judge to obtain a search warrant. The

agents took the luggage to Kennedy Airport where it was

subjected to a osniff testo6 by a drug
positively to one of the suitcases. A t this point, ninety minutes

had elapsed since the seizure of the luggage. The agents

obtained a search warrant and opened the luggage. They

discovered cocaine inside.

ISSUE : Whet her the oOosniff testo was a
meaning of the Fourth Amendme  nt?

N

HELD : No. The drug dog sniffs air surrounding the bag,
an area in which the suspect has no reasonable
expectation of privacy.

DISCUSSION : Subjecting l uggage t o a osni
narcotics dog is not a search under Fourth Amendment. The

dog is sn iffing the air that surrounds the container and the

defendant has no reasonable expectation of privacy in this air.

When officers reasonably suspect that a traveler is carrying

luggage that contains contraband, the principles of Terry permit

the officer t o detain the luggage temporarily to investigate the
circumstances t hat aroused the of ficer
that the investigative stop is properly limited in scope.

However, in this case, the extended duration of the detention of

def endant & swad ungegsanglde as a Terry seizure.

Therefore, the evidence was suppressed.

*kkkk

1. Open Fields

Hester v. United States
265 U.S. 57, 44 S. Ct. 445 (1924)

FACTS: Federal agents, hiding fifty to one hundred yards
from defendantds house, saw a car dr i v
They observed the defendant sell moonshine to the driver.
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ISSUE : Whether the Fourth Amendment protection of
privacy in persons, houses, papers, and effects
extends to oopen fields?596

HELD : No. The Fourth Amendment protection of the

house does not extemd to oOoopen fi
DISCUSSION : The concept of oopen fieldso i
special protection accorded by the Fourth Amendment to the
people in their Opersons, houses, pape
extended to the oOoopen fields. 6 There

reasonable ex pectation of privacy when government agents
enter onto open fields. Therefore, there is no Fourth
Amendment search. The Court said that, even if there had been

a trespass, the observations were not obtained by an illegal

search or seizure.

*kkkk

Oliver v. United States
466 U.S. 170, 104 S. Ct. 1735 (1984)

FACTS: Narc otic agents, acting on a report that marijuana

was being grown on the defendantds f ar:i
investigate. They drove past the def en
gate with a ono trespassingdé sign, but

the gate on one side.  The agents walked around the gate and
along the footpath and found a field of marijuana over a mile
from the defendantds house.

ISSUE: Whet her the officersd® observation
the open field?

HELD : Yes. The officersod obremeanvati ons
area in which the defendant had no reasonable
expectation of privacy.

DISCUSSION : Steps taken to protect privacy, such as
planting the marijuana on secluded land and erecting fences
and O0No Trespassingo signs around t he
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necessarily establish an expectation of privacy in an open field.
Open fields do not provide the setting for those intimate
activities that the Fourth Amendment is intended to shelter
from government intrusion or surveillance.

*kkkk

United States v. Dunn
480 U.S. 294, 107 S. Ct. 1134 (1987)

FACTS: DEA agents discovered that Carpender had bought
large quantities of chemicals and equipment used to make
controlled substances. The agents placed beepers in some of
this equipment and followed it to the
ranch was completely encircled by a perimeter fence, and
containe d several interior barbed wire fences, including one
around the house approximately fifty yards from the barn, and

a wooden, corral fence enclosing the front of the barn. The barn

had an open overhang and locked, waist high gates. Agents,
without a warra nt, climbed over the perimeter fence, several of
the barbed wire fences, and the wooden fence in front of the
barn. They were led there by the smell of chemicals, and while
there, could hear a motor running inside. They shined a
flashlight inside and obs erved a drug lab. Using this
information, the agents obtained and executed a search

warrant.

ISSUE : Whet her the officersd observation
open field?

HELD : Yes. The defendant &8s privacy i
of fended by the officersd actions

DISCUSSION : The Court held that it will consider four

factors in determining if an area is in the open field or curtilage:
1) proximity of the area to the home;

2) whether the area is within an enclosure that also
surrounds the home,;
3) nature and use t o which the area is put; and,
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4) steps taken by the resident to protect the area from
observation by passers -hby.

The Court held that the defendant did not establish the area
surrounding hi s barn as curtil age.
intrusion into this  area was not a search. Also, the warrantless
naked -eye observation of an area in which a reasonable
expectation of privacy exists is not a search; nor is the shining
of a flashlight into an area of reasonable expectation of privacy.

*kkkk

2. Abandoned Property

California v. Greenwood
486 U.S. 35, 108 S. Ct. 1625 (1988)

FACTS: The police had information indicating that the
defendant might be involved in trafficking narcotics. They
obtained garbage bags from his regular trash collection left on
the curb in front of his house. T he officers developed probable
cause and obtained a search warrant based on evidence found

in the garbage. The search warrant yielded quantities of
cocaine and hashish. The defendant and others were arrested
and released on bail. The police again receiv  ed information that
the defendant continued to engage in narcotics trafficking.
Again the police obtained his garbage from the regular trash
collector. A second warrant was executed. The police found
more evidence of trafficking in narcotics.

ISSUE : Whether the defendant has a reasonable
expectation of privacy in garbage left for collection
outside the curtilage of his home?

HELD : No. The defendant does not have a reasonable
expectation of privacy in garbage left for collection
outside the curtilage  of his home.

DISCUSSION : The defendant can only establish a

reasonable expectation of privacy in garbage bags left at the
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curb outside his curtilage if he manifested a subjective
expectation of privacy that society accepts as objectively
reasonable. That the defendant exposed his garbage to the
public sufficiently defeats this claim. It is common knowledge
that plastic garbage bags left on or at the side of a public street
are readily accessible to animals, children, scavengers, snoops,
and other members of the public. Moreover, the defendant
placed his trash at the curb for the express purpose of
conveying it to a third party, the trash collector. The trash
collector might have sorted through the trash or permitted
others, such the police, to do so. Acc ordingly, the defendant
has no reasonable expectation of privacy in the items discarded.
What a person knowingly exposes to the public, even in his own
home or office, does not enjoy Fourth Amendment protection.

*kkkk

Abel v. United States
362 U.S. 217, 80 S. Ct. 683 (1960)

FACTS: INS agents arrested the defendant in his hotel room
to deport him. The defendant was permitted to pay his bill and
get out of the room. Immediately thereafter, FBI agents
obtained the permission of hotel management to search the
room vacated by the defendant. They found evidence linking
the defendant to espionage.

ISSUE: Whether the defendant maintained a reasonable
expectation of privacy in the hotel room?

HELD : No. The defendant has abandoned his interests of
privacy in the ite  ms.

DISCUSSION : Once the defendant checked out of the room,
the hotel management had the exclusive right of access. The
government obtained consent from a party with the authority to

grant it The Court hel d that the def
these artic | e s . He had thrown them away. oo
seizure was lawful.
3. Foreign Searches
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United States v. Verdugo -Urquidez
494 U.S. 259, 110 S. Ct. 1056 (1990)

FACTS: The defendant was a citizen and resident of Mexico.

A federal court issued a warran t for his arrest for narcotic -
related offenses. He was arrested by Mexican officials and
turned over to U.S. Marshals in California. Following the
arrest, a DEA Agent in concert with Mexican law enforcement

searched the defendant 6s Mexieos iThee nc e s I o
agent believed the searches would revea
narcotics trafficking and his involvement in the torture -murder

of a DEA Agent. Arrangements were made with appropriate

Mexican officials who authorized the searches. One searc h

uncovered a tally sheet that the government believed reflected
the quantities of marijuana smuggled by defendant into the
United States.

ISSUE : Whether the Fourth Amendment applies to the
search and seizure by U.S. agents of property that
is owned by a foreign national and located in a
foreign country?

HELD : No. The Fourth Amendmentds Warra
no applicability to searches of non -U. S. citizenso
homes located in foreign jurisdictions because U.S.
magistrates have no power to authorize such

searches.
DISCUSSION : The Fourth Amendment does not apply where
American officers search a foreign national who has no
oOosubstanti al connectionso with the Unit
search takes place outside the United States. The Fourth
Amendment protects 0t he peopl e. 0 The term o0t he

to a class of persons who consist of a national community or

who have otherwise developed sufficient ties with this country

to be considered part of that community. This language

contrasts with thé avmod d&acocpuesresdooin used |
Fifth and Sixth Amendments regulating procedure in criminal

cases.

The Fifth and Sixth Amendment rights are different from Fourth

Amendment rights. They are fundamental trial rights; a
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violation occurs only at trial. A violati on of the Fourth
Amendment is fully accomplished at the time of an
unreasonable intrusion by government agents. Therefore, any
possible Fourth Amendment violation occurred in Mexico.

The absence of local judges or magistrates available to issue
warrants, the differing and perhaps unascertainable
conceptions of reasonableness and privacy that prevail abroad,
and the need to cooperate with foreign officials all indicate that

the Fourth Amendment warrant requirement should not apply

abroad.
*kkk*k
4. Private Intrusions
United States v. Jacobsen
466 U.S. 109, 104 S. Ct. 1652 (1984)
FACTS: While examining a damaged package, two delivery

company employees opened the package to check the contents.
They observed a white, powdery substance. The substance had
been wrapped eight t imes before being placed in the package.
The employees repacked the contents of the package and
notified the DEA of their discovery. A DEA agent went to the
company office, removed some of the contents and conducted a
field test that identified the subst ance as cocaine.

ISSUE : Whether the Fourth Amendment required the DEA
agent to obtain a search warrant before removing
part of the powder and conducting a field test on it?

HELD : No. The defendant 0s reasonabl e
privacy in the package had a Iready been destroyed
by the actions of the private delivery employees.

DISCUSSION : A oOsearchbo under t he Fourth
occurs when the government intrudes on an area where an

individual has a reasonable expectation of privacy. The

Constitution and its ~ amendments do not apply to the activities
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of private individuals not acting as agents of the government.
Here, the initial invasion by the two employees was not subject

to the Fourth Amendment. And, once an
expectation of privacy i s destroyed, the Fourth Amendment does
not prohibit governmental use of the now non -private

information. The additional intrusion of the field test was also
determined to be reasonable.

*kkkk

Walter v. United States
447 U.S. 649, 100 S. Ct. 2395 (1980)

FACTS: A private carrier mistakenly delivered several
packages con taining films depicting pornographic images to a
third party. Employees of the third party opened the packages,
finding suggestive drawings and explicit descriptions of the
contents. One employee opened one or two of the packages and
attempted without su ccess to view portions of the film by
holding it up to the light. After the FBI was notified and picked

up the packages, agents viewed the films with a projector.

ISSUE : Whether the viewing of the films constituted a
government intrusion on a reasonable expectation
of privacy?

HELD : Yes. Though the private parties destroyed any

reasonable expectation of privacy regarding the
depictions and descriptions found on the film

boxes, the agents exceeded this scope by viewing
the film.

DISCUSSION : tiswellsettl ed that an officerads
possess a package is distinct from his authority to examine its

contents. When the contents of the package are books or other

materials arguably protected by the First Amendment, and

when the basis for the seizure is disapproval of the message

contained therein, it is especially important that this

requirement be scrupulously observed.
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Some circumstances -- for example, if the results of the private

search are in plain view when materials are turned over to the

government (see United States v. Jacobsen ) -- may justify the

g oVv er n me rekaiimation ef the materials. However, the

government may not exceed the scope of the private search

unless it has the right to make an independent search. The

nature of the contents  of the films was indicated by descriptive

material on their individual containers. This did not allow the

Government &8s unaut hori zed screening o f
consent, exigency or a warrant. The screening constituted an

unreasonable invasion of their owner 0s constituti ol
protected interest in privacy. It was a search; there was no

warrant; the owner had not consented; and there were no

exigent circumstances. Therefore, the intrusion of viewing the

films with a projector was unreasonable.

*kkkk

5. Third Party Control

United States v. Miller
425 U.S. 435, 96 S. Ct. 1619 (1976)

FACTS: ATF agents were investigating the defendant.
Agents served grand jury subpoenas on the presidents of banks
where the defendant kept accounts. The banks made the
documents available to th e agents, which were used in their
investigation of defendant.

ISSUE : Whether the defendant had a reasonable
expectation of privacy in records held by the banks?

HELD : No. The defendant had no legitimate expectations

of privacy in his bank records, sinc e the bank was a

third party to which he disclosed his affairs when

he opened his accounts at the bank.
DISCUSSION : There i s n o reasonabl e oexp
privacyo in the contents of the origina
since the checks are not confiden tial communications. They are
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negotiable instruments to be used in commercial transactions,

and all the documents obtained contain only information

voluntarily conveyed to the banks and exposed to their

employees in the ordinary course of business. The F ourth

Amendment does not prohibit the obtaining of information

revealed to a third party and conveyed by him to government

authorities. The issuance of a subpoena to a third party does

not violate a defendantds rights, even
contemplated at the time the subpoena is issued.

NOTE: The requisition of bank records must be in
compliance with federal statutes.

*kkkk

Smith v. Maryland
442 U.S. 735, 99 S. Ct. 2577 (1979)

FACTS: The victim of a robbery began receiving phone calls
from the person who claimed to be the robber. The police
installed a pen register, withou t a warrant, at the central
telephone system in order to determine the identity of the
numbers that a suspect, the defendant, was dialing. After the
police discovered that the defendant had called the victim, they
charged him with robbery.

ISSUE : Whether the use of the pen register constituted a
search?

HELD : No. The defendant did not have a reasonable
expectation of privacy in the phone numbers he
dialed.

DISCUSSION : The Court found that the defendant did not

have a legitimate expectation of privacy r egarding the numbers
he dialed on his phone since those numbers were automatically
turned over to a third party, the phone company. Even if the
defendant did harbor some subjective expectation that the
phone numbers he dialed would remain private, this
expectation was not one that society was prepared to recognize
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as oreasonabl e. o Therefore, t he Co
install ati on o f t he pen register was
warrant was required.

NOTE: The installation of pen registers must be in
complian ce with federal statutes.

*kkkk

[I. WHAT IS A SEIZURE?

California v. Hodari
499 U.S. 621, 111 S. Ct. 1547 (1991)

FACTS: Two officers were on patrol in a high  -crime area.
They discovered a group of youths huddled around a car. The
youths, including the defendant, fled when they ob served the
approaching unmarked police car. A police officer, wearing a
oraiddé jacket, |l eft the patrol car to g
circuitous route that brought him in direct contact with the
defendant. The defendant was looking behind as he r an and
did not turn to see the officer until the officer was almost upon

him, whereupon the defendant tossed away a small rock. The
officer tackled him, handcuffed him, and radioed for assistance.

The police recovered the rock, which proved to be crack c ocaine.

ISSUE : Whet her the defendant was O0sei zed
dropped the controlled substance?

HELD : No. The government had not seized him at the time
he abandoned the controlled substance.

DISCUSSION : To constitute a Fourth Amendment seizure of
a person, there must be either:

1) The application of force however slight; or

2) Submi ssion to an officerds oO0show of
the subjectds freedom of movement.
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The defendant was not seized at the time he dropped the drugs.

No physical forc e was applied to the defendant, nor did he

submit to a O0show of authority.o He wa
tackled.

Assuming t hat t he of ficeros pursuit c
authorityd requesting the defendant to
not submit. He therefore was not seized until he was tackled.

*kkkk

Brower v. Inyo County
489 U.S. 593, 109 S. Ct. 1378 (1989)

FACTS: The decedent was killed one evening when he drove

a stolen car through a police roadblock. The roadblock

consisted of an unilluminated 18 -wheel tractor -trailer placed

across both lanes of a two -lane road, b ehind a curve. A police

car , with its headlights on, was pl acec
vehicle and the tractor -trailer.

ISSUE: Whet her t he of ficerséo actions cor
under the Fourth Amendment?

HELD : Yes. The offi cer s dtheaaadbloakn o f set
was not a seizure. However, when the decedent
crashed into the roadbl ock he wa:

the meaning of the Fourth Amendment.

DISCUSSION : A person is seized within the meaning of the

Fourth Amendment whenever the government has term inated a
personds freedom of movement t hrough
applied. A Fourth Amendment seizure, however, does not occur

just because there is a governmentally caused termination of an
individual 6s freedom of movement . Only
is intentionally applied does a Fourth Amendment seizure

occur. In this case, that is exactly what the officers did. The

defendant was seized under the Fourth Amendment.

*kkkk
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Michigan v. Chesternut
486 U.S. 567 , 108 S. Ct. 1975 (1988)

FACTS: Police officers riding in a marked car observed the
defendant standing on a stre et corner. When he saw the police
car approaching, the defendant began to run. The officers
followed him, driving next to him as he ran. While they drove
alongside, the officers did not activate their siren or flashing
lights, order the defendant to sto  p, display any weapons, or use
the vehicle to try to block the defenda
observed him, the defendant threw a number of small packets.

One of the officers retrieved the packets and identified the
contents as a controlled substance. The defendant was
arrested and a search of his person revealed other drugs and a
hypodermic needle.

ISSUE : Whether the police pursuit of the defendant was a
0Oseizureo wi t hin t he meaning 0
Amendment?

HELD : No. The officers neither applied f orce nor

demonstrated authority to the defendant.

DISCUSSION : The test for determining when a person is

0seizedo6 under the Fourth Amendment i s
of the circumstances surrounding the incident, a reasonable
person would have believed t hat he was not free to | ¢
there was no evidence that the police attempted to impinge the
defendantds ability to | eave. oWhil e t
car driving parallel to a running pedestrian could be somewhat

intimidating, this kind of police presence does not, standing

al one, constitute a seizure.o l n sum,
case would not have communicated to a reasonable person an

attempt to capture or ot herwise intrud
freedom of movement. Thus,no o0sei zured occurred.

Brendlin v. California
127 S. Ct. 2400 (2007)
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FACTS: A police officer stopped a car with a temporary
license plate even though there was nothing unusual about the
circumstances. During the stop, he recognized the passenger in

the car as someone who might be a parole violator. The officer
asked the passenger to identify himself. A fter verifying an
arrest warrant the passenger through dispatch, the officer
placed him under arrest. A search incident to his arrest yielded
evidence of his capability to produce a controlled substance.

ISSUE : Whether a passenger in a stopped motor vehi cle
has been O0seized?90

HELD : Yes. The passengers in a motor v
just as well as the driver during a routine vehicle
stop as they do not feel free to leave the encounter.

DISCUSSION : The Court held that unintended persons can
be subjecte d to a seizure, as happened in this case. As the
Fourth Amendment applies to traffic stops, the Court has

consistently held that the government seizes drivers and

occupants during these encounters. The
said over and over in dicta th  at during a traffic stop an officer
seizes everyone in the vehicle, not j us
issue is whether a reasonable person would feel free to
terminate t he encounter . The Court (

reasonable passenger would have understo  od the police officers
to be exercising control to the point that no one in the car was
free to depart without police permissio

*kkkk

Florida v. Bostick
501 U.S. 429, 111 S. Ct. 2382 (1991)

FACTS: As part of a drug interdiction effort, police officers
routinely boarded passenger buses at scheduled stops and
asked travelers for p ermission to search their luggage. Two
officers boarded the bus that the defendant was riding. Without
articulable suspicion, the officers questioned the defendant and
asked for his consent to search his luggage for drugs. They
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advised the defendant of his right to refuse and he granted his
consent. The officers found cocaine and arrested the defendant.

ISSUE: Whet her t he encounter constitut e
within the meaning of the Fourth Amendment?

HELD : No. A person is OseizedoO6 when
movement is restricted by government action.

DISCUSSION : In some circumstances, the proper test in

deciding whether a person has been seized is not whether a

reasonable person would feel free to leave, but whether, a

reasonable passenger would feel free to terminate the
encounter . Random bus searches pursua
consent are not per se unconstitutional. The cramped confines

of a bus is just one factor to be considered in evaluating

whet her t hat encounter constitutes a
meaning of the Fourth Amendment.

Even when officers have no basis for suspecting a particular
individual of criminal activity, they may generally ask questions

of that individual, ask to examine his identification, and request

to search his luggage. Itis important that they do not convey
the impression that compliance with their requests is
mandatory.

In this case, the fact that the defendant did not feel free to leave

the bus does not mean that he was seized. His movements
were confined in a sense, but  this was the natural result of his
decision to ride the bus. The officers did not point weapons at

the defendant or threaten him or otherwise imply that
compliance with their request was mandatory. Further, the
officers specifically advised him that he could refuse consent.
Therefore, the action by the police on the bus did not constitute

a Fourth Amendment seizure.

United States v. Drayton
536 U.S. 194, 122 S. Ct. 2105 (2002)
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FACTS: Three police officers boarded a bus as part of a
routine drug and weapons interdiction effort. One officer knelt

on the dr i,Vaeimgdhe rear efathe bus, while another
officer stayed in the rear, facing forward. The third officer
worked his way from back to front, speaking with individual
passengers as he went. To avoid blocking the aisle, this officer
stood next to or just b ehind each passenger with whom he
spoke. He testified that passengers who declined to cooperate
or who chose to exit the bus at any time would have been
allowed to do so, that most people are willing to cooperate, and
that passengers often leave the bus f  or a break while officers are
on board. The officer approached the defendant and his
traveling companion, who were seated together, and identified
himself. Speaking just loud enough for them to hear, he
declared that he was looking for drugs and weapons and asked
if the defendants had any bags. Both of them pointed to a bag
overhead. The officer asked if they minded if he checked it. The
traveling companion agreed, but the search did not reveal
anything. The officer then asked the companion whether he
minded if the officer checked his person. The companion
agreed and the officer felt hard objects similar to drug packages.
The officer arrested the companion. The officer then asked the
defendant, oMind if | check you?b¢6 Wh e n
pat-down revealed objects similar to those found on the
companion, and the officer arrested the defendant.

ISSUE: Whether the defendant and his traveling companion
were coerced (by being seized) into giving consent to
search their persons?

HELD : No. The o fficers did not seize the defendant nor
does the Fourth Amendment require police officers
to advise bus passengers of their right to refuse

cooperation.
DISCUSSION : The Court previously held in Florida v.
Bostick that the Fourth Amendment allows officers to approach

bus passengers at random to ask questions and request their
consent to search. The limitation to this authority is that a
reasonable person must feel free to decline the requests or
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otherwise terminate the encounter. Applying Bostick s r alég i on

to this case demonstrates that the officers did not seize the
defendants. The officers gave the passengers no reason to
believe that they were required to answer questions. They did
not display weapons or make any intimidating movements, and
they lef t the aisle free so that the defendants could exit. The
communicating officer spoke to the defendants one by one and
in a polite, quiet voice. The Court held that if this encounter
occurred on a public street, no seizure would have occurred.
The fact th at an encounter takes place on a bus does not
transform it into a seizure.

*kkkk

Soldal v. Cook County
506 U.S. 56, 113 S. Ct. 538 (1992)

FACTS: A mobile home park owner requested the presence
of deputy sheriffs to deter any resistance during an eviction. Up
to five deputy sheriffs were present as park employees
disconnected th e tr ai |l er 6s sewer and
towed it out of the park, which caused serious damage to the
home. The deputies informed the tenant that they were there to
prevent him from interfering. Throughout this period, the

deputies were aware that the park owner did not have an

eviction order and that the eviction was unlawful.

ISSUE: Whet her the officers O0sei

HELD : Yes. The of ficers had
within the definition of the Fourth Amendment and
could be subject to a § 1983 lawsuit.

DISCUSSION : The Court held that the forcible removal of

the trailer home from the park

water Cc

zedd the

0sei zedo

wa s a

within the meaning of the Constitution

This was true although the officers did not enter the home

interfere with the homeowner s
Court cited precedents indicating that the Fourth Amendment

Fourth Amendment

or
rummage through the homeowner 0s

posses
l' i berty



protects against unreasonable seizures of property regardless of
whether the seizure is the outcome of a search, and protects
pure property interests even in a setting other than law

enforcement.

*kkkk

A. ARRESTS
1. Premises

Payton v. New York
445 U.S. 573, 100 S. Ct. 1371 (1980)

FACTS: Police officers developed probable cause that the
defend ant had murdered the manager of a gas station two days
earlier. Six officers went to his apartment intending to arrest
him. They had not obtained a warrant. Although light and
music emanated from the apartment, there was no response to
their knock on th e metal door. The officers summoned
additional assistance and, about thirty minutes later, used
crowbars to break open the door and enter the apartment. No
one was there. However, they found a .30 caliber shell casing
that was later admitted into eviden ce at the defendantds
trial.

ISSUE : Whether the warrantless entry into the apartment
was reasonable?

HELD : No. The physical entry into the home is the chief
evil against which the wording of the Fourth
Amendment is directed.

DISCUSSION : Arrest i n the home involves not only the
invasion associated to all arrests, but also an invasion of the
sanctity of the home. The law has long held that this is too
substantial an invasion to allow without a warrant or exigent
circumstances.
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This applies equall y to seizures of property. Absent exigent
circumstances, that threshold may not reasonably be crossed
without a warrant. It is a basic principle of Fourth Amendment

law that searches and seizures inside a home without a warrant
are presumptively unreason  able.

*kkkk

New York v. Harris
495 U.S. 14, 110 S. Ct. 1640 (1990)

FACTS: Police officers had probable cause that the
defendant committed a murder but they did not have a warrant.

The officers went to his apartment to arrest him. When they
arrived, they knocked on the door and displayed their guns and
badges. The defendant did not ¢ onsent to their request but the
officers entered nonetheless. They read the defendant his
Miranda rights and he agreed to answer questions. The
defendant admitted his guilt, was arrested, taken to the station
house, and was again informed of his Miranda rights. There, he
signed a written statement.

ISSUE : Whet her the officers coul d
home to arrest him based on probable cause alone?

HELD : No. The officers needed to have an arrest warrant,
the defendantds consendenteror
his home to arrest him.

DISCUSSION : Probable cause does not, by itself, permit
officers to intrude into a home to place someone inside under

arrest. They must have a warrant, consent, or be operating

under some exigency (such as hot pursuit). T he exclusionary
rule may bar evidence discovered inside the home from the
government s use, including, in t

However, when the police have probable cause to arrest, the
exclusionary rul e wi || not bar
state ment made by the defendant outside of his home, even
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though the statement was taken after an arrest in the home in
violation of Payton. The rule in Payton was designed to protect
the physical integrity of the home, not to grant criminal
suspects protectio n for statements made outside their premises.

There was no valid claim that the defendant was immune from
prosecution because his person was the fruit of an illegal arrest.

Nor is there any claim that the warrantless arrest required the

police to release the defendant. Because the police had
probable cause to arrest the defendant for a crime, the
defendant was lawfully in custody when he was removed to the

station house. The Court noted that any evidence found while
illegally in the deldavedeen suppsessédo us e
as fruits of t he il 1 egal entry.
statement taken at the police station was not the product of

being in unlawful custody (as the officers had probable cause to

arrest).

*kkkk

Kirk v. Louisiana
536 U.S. 635, 122 S. Ct. 2458 (2002)

FACTS: Police officers surveyed the
after receiving an anonymous tip regarding drug sales. The
officers observed what appeared to be several drug transactions
and allowed the buyers to leave the area. They stopped one of

def

the buyers in a | ocation removed from t

to conf irm their suspicions. The officers then knocked on the

defendantds door, i mmedi ately entered

arrest. A subsequent search of his person resulted in the
discovery of controlled substances.

ISSUE: Whether the government is justified in entering a
premises to affect an arrest without consent, a
warrant or exigent circumstance?

HELD : No. Officers need consent, an arrest warrant or an
exigent circumstance to enter a premises for the
purpose of making an arrest
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DISCUSSION : The Court state d t hat PayforA Jmakes

plain, police officers need either a warrant or probable cause

plus exigent circumstances in order to make a lawful entry into

a home. 0 As neither exi sted I n t
unlawful.

*kkkk

2. Third Party Premises

Steagald v. United States
451 U.S. 204, 101 S. Ct. 1642 (1981)

FACTS: A DEA agent in Detroit was contacted by a
confidential informant who suggested that he might be able to
locate Ricky Lyons, a federal fugitive. The informant gave the
agent a telephone number in the Atlan ta area where, according
to the informant, Lyons could be reached during the next
twenty -four hours. The information was relayed to DEA in
Atlanta. The telephone number was assigned to the house that
belonged to the defendant.

Two days later, DEA agents went to the address to execute an
arrest warrant for Lyons. They observed two men, Gaultney

and the defendant, standing in front of the house. The agents
frisked and identified the two men. Several agents proceeded to

t he house. Gaul t nedytlesdoowi She wasn s wer
detained while one agent searched the house for Lyons. Lyons
was not found, but during the search of the house the agent
observed what he believed to be cocaine. An agent was sent to
secure a search warrant and in the meantime, a sec ond search
was conducted and incriminating evidence was discovered.
During the third search of the house (which was conducted with

the search warrant) forty -three pounds of cocaine were found.

ISSUE : Whether the evidence from all three searches was
illeg ally obtained because the agents failed to
obtain a search warrant before entering the house?
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HELD : Yes. An arrest warrant for a suspect does not imply

the authority to enter a third -partyds home to
the arrest. Consent or an exigency is necessar y to
do so.

DISCUSSION : The Fourth Amendment has drawn a firm

line at the entrance to a dwelling, and, absent exigent
circumstances or consent, that threshold may not be crossed
without a warrant. The purpose of a warrant is to allow a
neutral and detach ed magistrate to assess whether the
government has probable cause to make an arrest or conduct a
search.

An arrest warrant authorizing police to deprive a person of his

|l i berty al so aut hori zes a l' i mited i
privacy when it is necessa ry to arrest him in his home.

However, the arrest warrant does not authorize the police to

deprive a third person of his liberty, nor can it embody any

derivative authority to deprive that person of their interest in

the privacy of their home. Absent exi  gent circumstances or

consent, law enforcement officers cannot search for the subject

of an arrest warrant in the home of a third party without first

obtaining a search warrant.

*kkkk

Pembaur v. Cincinnati
475 U. S. 469, 106 S. Ct. 1292 (1986)

FACTS: The defendant, a physician and proprietor of a
clinic, provided medical serv ices to welfare recipients. He was
indicted by a grand jury for fraudulently accepting payments

from state welfare agencies. During the grand jury
investigation, subpoenas were issued for two of his employees.
When the employees failed to appear, arrest warrants were

issued for their arrest. When two Deputy Sheriffs attempted to

serve the warrants at the defendantds
and refused to let them enter the private part of the clinic.

Police officers, whom the defendant had called, a ppeared and

told him to allow the Deputy Sheriffs to enter. The defendant

continued to refuse. The Deputy Sheriffs then called the
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County Prosecutor, who instructed the D
and geto the employees. The door was
axe. The Deputy Sheriffs entered but were unable to find the

two employees.

Although the defendant was acquitted of the fraud charges, he

was prosecuted and convicted for obstruction of justice. He

then filed a 42 U.S.C. § 1983 lawsuit against the count y and

others alleging that his Fourth and Fourteenth Amendment

rights had been violated. His theory was that, absent exigent

circumstances, the Fourth Amendment prohibited police from

searching an individual s home or busi
warrant eve n to execute an arrest warrant for a third person.

ISSUE : Whether law enforcement officers have to obtain a
search warrant to execute an arrest warrant in
areas in which a third party has reasonable
expectation of privacy?

HELD : Yes. Generally, officer s must obtain a search
warrant to execute an arrest warrant in areas
where a third party has reasonable expectation of
privacy.

DISCUSSION : Absent some exigency, law enforcement
of ficers must have a search warrant to
of reasonab le expectation of privacy to serve an arrest warrant.

*kkkk

3. Arrest Warrants

Whiteley v. Warden
401 U.S. 560, 91 S. Ct. 1031 (1971)

FACTS: A sheriff received information that the defendant

had broken into a building and stolen some property. The

sheriff filed a complaint that did not mention nor corroborate

this information. It merely <contained

that the defendant had committed the crime. Based on this
complaint, the magistrate issued an arrest warrant and the

defendant was arrested.
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ISSUE : Whether the government ca n establish probable
cause for an arrest warrant on information that was
not presented to the issuing judge, but which the
government possessed at the time of the warrant
application?

HELD : No. An arrest warrant must be based on the facts
as they were pr esented to the issuing judge. Any
subsequent arrest based on that arrest warrant
alone cannot be sustained by facts that were not
presented to the judge.

DISCUSSION : If a warrant is challenged, its validity may
only be established by information in the a ffidavit (or
complaint). The government may not present information other

than that originally presented to the magistrate judge.

In this case, the arrest warrant was struck down as invalid.
Since an objectively reasonablim
would have recognized that the affidavit was insufficient, the
0good faith ediedSiaes v hedn odbes not apply.
Also, since the arresting officer did not have information other

than the fact that an arrest warrant had been issued, the C ourt
refused to consider information that was not contained in the
complaint on which the arrest warrant had been based.

*kkkk

United States v. Watson
423 U.S. 411, 96 S. Ct. 820 (1976)

FACTS: A reliable informant told a Postal Inspector that the
defendant had provided the informant with a stolen credit card.
The Inspecto r later verified that the card had been stolen. The
informant also told the Inspector that the defendant had agreed
to furnish additional stolen credit cards. A meeting was
arranged between the informant and the defendant in a public
place. Upon receivi ng a signal from the informant that the
defendant was in possession of additional stolen credit cards,
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Postal Officers made a warrantless arrest of the defendant.
When a search of his person failed to turn up the additional
cards, the defendant consented to a search of his nearby
vehicle. Prior to consenting to the vehicle search, the defendant
was told that i1 f anything was f
[ hi m] . O Two credit cards in t
found in the vehicle.

ISSUES: 1. Whether the warrantless arrest of the
defendant was a violation of the Fourth
Amendment, in that the officers had time to
obtain a warrant, but failed to do so?

2. Whet her t he defendant ds conse
the vehicle was coerced?

HELD : 1. No. The officers had probable cause to arrest
for the felony and, because the arrest
occurred in public, they could do so without
first obtaining a warrant.

2. No. There was no evidence to indicate that
t he def endant 0s consent was C
him.
DISCUSSION : Nothing i n the Fourth Amendment requires a

warrant before an officer can make an arrest for a felony offense
in a public place. Further, cases interpreting the Fourth
Amendment have traditionally followed the common law

approach, which permitted officers to make w arrantless arrests

for misdemeanors or felonies that were committed in the

of ficerds presence, as well as for fel.
of ficerds presence, but for whi ch pr
Finally, the arrest of the defendant was based upon a Fed eral

statute that authorized Postal Service officers performing their

official duties to make warrantless arrests for Federal felony

offenses if probable cause existed. While it might be preferable

for officers to obtain an arrest warrant if practicable, i t is not
constitutionally required. 0The neces
was not whether there was a warrant or whether there was time

to get one, but whether there was probable cause for the
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arrest. o Based on the fact s, t he offic
the arrest in this case.

There was no evidence presented that the consent was coerced

or otherwise not a product of the defe
were no threats of force made, nor were there any promises

made to the defendant that would have flawed his judgment.

The fact that the defendant was in custody is not sufficient to

show coercion, though it may be a factor. However, the
defendantds consent was given on a publ
been given Miranda warnings, not in the confines of a poli ce

station. There was no evidence that the defendant was mentally

deficient or unable to exercise his free choice, nor was there

evidence that the defendant wa s a one
Based on the totality of the circumstances, his consent was

voluntar ily given.

*kkkk

Atwater v. City of Lago Vista
532 U.S. 318, 121 S. Ct. 1536 (2001)

FACTS: A police officer observed the defendant violate a
state seat belt law. The law is a misdemeanor, punishable only

by a fine. The warrantless arrest of anyone violating this
statute is expressly authorized by st atute, but the police may
issue a citation instead of making an arrest. The officer pulled

the defendant over, verbally berated her, and handcuffed her.

He placed the defendant in his squad car, and drove her to the
local police station. Once there, she was searched incident to
the arrest, and processed in the same manner as all other

arrests.

ISSUE: Whether the officer acted unreasonably in arresting
the defendant for a crime that only carried the
possibility of a fine as a punishment?

HELD : No. The Fourth Amendment does not forbid a
warrantless arrest for a minor criminal offense,
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such as a misdemeanor seatbelt violation
punishable only by a fine.

DISCUSSION : In interpreting the Fourth Amendment, the

Court considers the traditional protections agai nst

unreasonable searches and seizures that were provided by the

common | aw at the time of the Constitu
Court found the history of the common law conflicted in this

area. As a resul t, it rejected the def
new rule of constitutional law forbidding custodial arrest, even

upon probable cause, when conviction could not ultimately

carry any jail time. The Court has traditionally recognized that

a responsible Fourth Amendment balance is not well served by

standard s requiring sensitive, case -by-case determinations of

government need. Otherwise, every discretionary judgment in

the field would be converted into an occasion for constitutional

review.
*kkkk
Maryland v. Buie
494 U. S. 325, 110 S. Ct. 1093 (1990)
FACTS: Two men committed armed robbery in a restaurant.

One of the robbers wore a red runnin g suit. The police obtained
arrest warrants for the defendant and his suspected accomplice
and went to his house to serve them. Once inside, the officers
fanned out. One of the officers found the defendant in the

basement and ordered him out, whereupon he was arrested,

searched and handcuffed. Foll owi ng th
anot her of ficer entered t he basement
someone el se down there. 6 While in the
running suit on a stack of clothing in plain view and seized it.

The red running suit was introduced into evidence against the

defendant.

ISSUE : Whether the Fourth Amendment permits police

officers, in effecting the arrest of a suspect in their
home, to conduct a warrantless protective sweep of
the premises?
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HELD: Yes. A limited protective sweep, in conjunction
with an in -home arrest, is permitted when the
searching officer possesses a reasonable belief that
the area to be swept harbors an individual posing a
danger to those on the arrest scene.

DISCUSSION : As an incident to an arrest, police officers
may, as a precautionary matter and without probable cause or
reasonable suspicion, look inside closets or other spaces
immediately adjoining the place of arrest from which an attack
could be launched. Beyond tha t, however, there must be
articulable facts that would warrant a reasonably prudent
officer in believing that the area to be swept harbors an
individual posing a danger.

A protective sweep is a quick and limited search of a premises,
incident to an arrest and conducted to protect the safety of
police officers or others. Protective sweeps are not
automatically permitted. They are also not full searches of the
premises, but extend only to a cursory inspection of those
spaces where a person may be found as justified by the
circumstances. A sweep may last no longer than is necessary

to dispel the reasonable suspicion of danger, and in any event,

no longer than it takes to complete the arrest and depart the
premises.

In this case, possessing an arrest wa  rrant and probable cause
to believe that the defendant was in his home, the officers were
entitted to search anywhere in the house, including the
basement, in which he might be found. However, once the
defendant was found, that search for him ceased, and there was
no longer justification for entering any rooms that had not been
searched. Nevertheless, the police had an interest in taking
steps to assure themselves that the def
harboring other people who were dangerous and could
unexp ectedly launch an attack. The second officer did not go

into the basement to search for evidence, but rather to look for

the suspected accomplice or anyone else who might pose a

t hreat to the officers. The interest
safety was s ufficient to outweigh the intrusion this procedure

entailed.
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B. STOPS

Terry v. Ohio
392 U.S. 1, 88 S. Ct. 1868 (1968)

FACTS: Police Detective McFadden had been a police officer
for 39 years. He served 35 years of those years as a detective
and 30 of those years walking a beat in downtown Cleveland.
At approximately 2 :30 p.m. on October 31, 1963, Officer
McFadden was patrolling in plain clothes. Two men, Chilton
and the defendant, standing on a corner, attracted his
attention. He had never seen the men before, and he was
unable to say precisely what first drew his eye to them. His
interest aroused, Officer McFadden watched the two men. He
saw one man leave the other and walk past several stores. The
suspect paused and looked in a store window, then walked a
short distance, turned around and walked back toward the
corn er, pausing again to look in the same store window. Then
the second suspect did the same. This was repeated
approximately a dozen times. At one point, a third man
approached the suspects, engaged them in a brief conversation,
and left. Chilton and the d  efendant resumed their routine for
another 10 -12 minutes before leaving to meet with the third
man.

Officer McFadden testified that he suspected the men were

ocasing a |j-wm,o6 aamd itctkat he feared o0t he
gun. o Of ficer Mc Fdathee dheea mem,pigemtiited ¢ h e

hi mself and asked for their names. TF
somet hi ngo i n response. Of ficer Mc F
defendant, spun him around and patted down the outside of his

clothing. Officer McFadden felt a pistol in the defend antds | eft

breast pocket of his overcoat, which he retrieved. Officer
McFadden then patted down Chilton. He felt and retrieved
another handgun from his overcoat. Officer Mc Fadden patted
down the third man, Katz, but found no weapon. The
government char ged Chilton and the defendant with carrying
concealed weapons.
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ISSUES: 1. Whet her the detectiveds action
a seizure?
2. Whet her t he detectiveods actior
search?
HELD : 1. Yes. Detective Mc Fadden 0sS
defendant when he grabb ed him.
2. Yes. Detecti ve Mc Fadden 0s e

defendant when he put his hands on the
defendant 6s person.

DISCUSSION : The Constitution only prohibits unreasonable

searches and seizures. An of fi

she restrains their fre edom to walk away. Likewise, there is a

o0osearcho when an of ficer makes

surfaces of personds clothing
searches and seizures must be reasonable to justify them under
the Fourth Amendment.

In justifying any particular intrusion, the government must be
able to point to specific and articulable facts that, taken with
rational inferences from those facts, reasonably warrant that
intrusion. Searches and seizures must be based on more than
hunches . Simple good faith on part of the officer is not
sufficient.

The Court permitted Detective McFadden to conduct the limited
intrusions of stopping the suspects based on articulable
(reasonable) suspicion that criminal activity was afoot. The
Court also found that Detective McFadden demonstrated
reasonable suspicion that the men were armed and dangerous.
Therefore, the Court allowed his limited intrusion onto their
persons in search of weapons. While both standards are less
than probable cause, the Cour t acknowledged that limited
intrusions, based on articulated, reasonable suspicion can be
reasonable.

Delaware v. Prouse
440 U.S. 648, 99 S. Ct. 1391 (1979)
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FACTS: A police officer stopped a vehicle occupied by the
defendant. The officer testified that, prior to the stop, he had

observed neither traffic or equipment violations, nor any other

suspicious activity. Instead, he made the stop only to check the

driverds I|license and the vehicleds reg
making the stop, the officer was not acting pursuant to any

standards, guidelines, or procedures promulgated by either h IS

department or the State Attorney General. Upon approaching
the vehicle, the officer smelled marijuana. He later seized
marijuana in plain view on the floor of the car.

ISSUE : Whet her the officerds stop of t
reasonable suspicion viol ated of the Fourth
Amendment?

HELD : Yes. The officer may not stop a vehicle without

establishing that an articulable reason exists to
suspect that criminal activity is afoot.

DISCUSSION : While the State has an interest in ensuring

the safety of its road ways, an individual still retains a

reasonable expectation of privacy in a vehicle, despite

significant governmental regulation of vehicles. If an individual

was subjected to unrestricted governmental intrusion every

time he or she entered a vehicle, the Fourth  Amendment

prohibition against unreasonable searches and seizures would

be severely undermined. Il nstead, oexce
which there is at least articulable and reasonable suspicion that

a motorist is unlicensed or that an automobile IS not registered,

or that either the vehicle or an occupant is otherwise subject to

seizure for violation of law, stopping an automobile and

detaining the driver i n order to check
the registration of the vehicle are unreasonable u nder the

Fourth Amendment . 0

Davis v. Mississippi
394 U.S. 721, 89 S. Ct. 1394 (1969)
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FACTS: After an elderly woman was raped, she described
the rapist as a young African - American. Police found
fingerprints on a window through which the rapist had
apparently entered the victimds home.
defendant and several ot hers were taken to police headquarters,
without either a warrant or probable cause for an arrest, for
fingerprinting and questioning. Over the next five days, the
police questioned the defendant on several occasions at a
variety of locations, including po  lice headquarters. He was also
shown to the victim on several occasions, although she did not
identify him as the rapist. On December 12, the defendant was
arrested without either probable cause or a warrant. The
officers fingerprinted him for a second time two days later.
These fingerprints were later shown to match those taken from
the victimdés window.

ISSUE : Whether the fingerprints taken by police on
December 14th were obtained through an illegal
detention under the Fourth Amendment?

HELD : Yes. Because t he defendant 0s det
December 12th was unlawful, the fingerprints
taken during his confinement were obtained in
violation of the Fourth Amendment.

DISCUSSION : The fingerprint evidence taken on December
14th was obtained while the defendant was still confined
following his arrest on December 12th. Because the arrest and
subsequent confinement were not based on either a warrant or
probable cause, both violated the Fourth Amendment. The
Court noted that the fingerprints taken on December 3rd were
also taken in violation of the Fourth Amendment. There was no
evidence that the defendant voluntarily accompanied the police

to headquarters. Thus, the seizure of the defendant on either
date was constitutionally invalid, as were the fingerprints
obtained during the illegal detention.

Florida v. Royer
460 U.S. 491, 103 S. Ct. 1319 (1983)

84

Fourth Amendment



FACTS: The defendant paid cash for a one  -way airline ticket
to New York City at Miami International Airport under an
assumed name. He also checked his two suitcases bearing
identification tags with the same assumed name. Two
detectives had previousl y observed him and believed that his

characteristics fit a odrug cour.i

him. Upon request the defendant produced his airline ticket

and driver 0s |l i cense, whi ch bor e

defendant explained that a friend had m ade the ticket
reservations in the assumed name. The detectives told the
defendant that they were narcotics investigators and that they

had reason to suspect him of transporting narcotics. Without
returning his ticket or dr iaskedhitns
to accompany them to a small room about forty feet away.

Wi t hout the defendantds consent
his luggage and brought it to the room. Although he did not
orally consent to a search of the luggage, the defendant
produce d a key and unlocked a suitcase in which marijuana
was found.

ISSUE : Whether the seizure of the defendant was
unreasonable, tainting his consent?

HELD : Yes. Consent granted during an illegal seizure is
typically found to be the product of coercion.

DISCUSSION : Investigative detentions must be temporary
and last no longer than is necessary to effectuate the purpose of
the stop. Investigative methods employed should be the least
intrusive means reasonably available to verify or dispel
reasonable suspic ion in a quickest time possible. Officers did
not do that here as they failed to return his ticket and license.
They did not have probable cause to either arrest the defendant
or search his suitcases. Consent granted during an illegal
seizure will typic ally be held to be invalid.

United States v. Sharpe
470 U.S. 675, 105 S. Ct. 1568 (1985)
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FACTS: While patrolling a highway in an area under

surveillance for suspected drug trafficking, a DEA agent noticed

an apparently overloaded pickup truck. The truck had an

attached camper and appeared to be traveling in tandem with a

Pontiac. Savage was driving the truck, and the defendant was

driving the Pontiac. The windows of the camper were covered

with a thick bed -sheet material. After following the two vehicles

for about 20 mil es, the agent decided

stop6éd and radioed a highway patrol of fi

patrol officer and the DEA agent continued to follow the two
vehicles. Both suspect vehicles engaged in evasive actions and
started speeding as soon as the marked police car began to
follow them. When the officers attempted to stop the vehicles,
the defendant pulled over, but the truck continued, pursued by

the state officer. The patrol officer stopped the truck,
guestioned Savage, and told him that he would be held until the
DEA agent arri ved. The agent arrived at the scene
approximately 15 minutes after the truck had been stopped.
After confirming his suspicion that the truck was overloaded
and upon smelling marihuana, the agent opened the rear of the
camper without Savage's permission a  nd observed a number of
burlap -wrapped bales resembling bales of marihuana that the
agent had seen in previous investigations. The agent then
placed Savage and the defendant under arrest.

ISSUE: Whet her the seizures met the Four

requirement of brevity governing detentions on less
than probable cause?

HELD : Yes. The seizures were reasonable under the
Fourth Amendment

DISCUSSION : In evaluating the reasonableness of an
investigative stop, this Court e xami
action was justified at its inception, and whether it was

reasonably related in scope to the circumstances that justified

the interference in the first pl ace.
detention is too long to be justified as an investigative stop, it is

appropriate t o examine whether the police diligently pursued a

means of investigation that was likely to confirm or dispel their
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suspicions quickly, during which time it was necessary to
detain the defendant.

If an investigative stop continues indefinitely, at some po int it
can no longer be justified as an investigative stop. However, the
Court refused to impose a rigid time limitation on Terry stops.
It is clear that the brevity of the intrusion is an important factor

in determining whether the seizure is reasonable . As much as a
obright l ined rule would be desi
investigative detention is unreasonable, the Court held that
common sense and ordinary human experience must govern

over rigid criteria. Here, the DEA agent diligently pursued his
investigation, and involved no unnecessary delay to the
investigation. He concluded his investigation as quickly as he
could. Therefore, the investigative stops were reasonable.

*kkkk

lllinois v. Caballes
543 U.S. 405, 125 S. Ct. 769 (2005)

FACTS: The defendant was stopped for speeding. During
the routine traffic encounter, a second police officer appeared at
the scene with a drug -detection dog. He walked his dog around
the defendantds vehicle and the
controlled substance in the trunk. The officers opened the
trunk and discovered evidence in  side.

ISSUE : Whether the Fourth Amendment requires
reasonable suspicion to justify the use of a drug -
detection dog during a legitimate traffic stop?

HELD : No. No suspicion is required to use a drug -
detecting dog during a traffic stop if its use did not
exceed the length of time normally associate with
conducting such a stop.

DISCUSSION : The Court stated o[l ]n

dog sniff would not change the character of a traffic stop that is

lawful at its inception and otherwise executed in a reas onable
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manner , unl ess t he dog sni ff i tself
constitutionally protected interest i n
discloses only the existence or absence of a controlled

substance, in which a suspect has no legitimate privacy

i nt er e sctordingly, ah& use of a well -trained narcotics -
detecton dog done t hat 6does not exXpose nonco
t hat ot herwise would remain Racgden fro
462 U.S., at 707 dduring a lawful traffic stop, generally does not

implicate legitimate pri vacy i nterests. o

*kkkk

Pennsylvania v. Mimms
434 U.S. 106, 98 S. Ct. 330 (1977)

FACTS: Police officers lawfully stopped the defendant for

driving a vehicle with an expired license plate. One of the

officers approached and asked the defendant to step out of the

car and produce his driverds |l icense al
the common practice of the officer to order all drivers out of

their vehicles whenever they conducted a stop for a traffic

violation. As the defendant got out of the car, the officer noticed

a | arge bulge under the defendantds spc
th e bulge might be a weapon, the officer frisked the defendant

and discovered a loaded handgun. The defendant was

immediately arrested for carrying a concealed deadly weapon

and for carrying a firearm without a license.

ISSUES: 1. Whet her the @ftd gecaurobthe or d
car during a lawful traffic stop was
reasonable under the Fourth Amendment?

2. Whether the frisk of the defendant was lawful
under the Fourth Amendment?

HELD : 1. Yes. The officerds order to ¢
did not violate the F ourth Amendment, since
the interest in the officeros
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what was, at most, a mere inconvenience to
the driver.

2. Yes. The frisk of the defendant, conducted
when the officer observed a bulge under the
defendant &8s jacket, we s l awf L
Fourth Amendment.

DISCUSSION : The key to any Fourth Amendment analysis

is whether the challenged conduct was reasonable. The

reasonabl eness of conduct depends on 0c¢
public interest and the individual s r

free from arbitrary interference by poli
to the first issue, the safety of a police officer is a legitimate and

weighty concern (officer will not have to stand near traffic flow,

etc.) that outweighs the minimal intrusion suffered by a driver

who is asked to get out of a lawfully stopped car. With regard to

the second issue, t he Te@yp wu Ohi®d swasd eci si on
controlling. 0The bulge in the defendse
officer to conclude that the defendant was armed and thus

posed a serious and present danger to t
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Maryland v. Wilson
519 U.S. 408, 117 S. Ct. 882 (1997)

FACTS: A police officer observed a speeding passenger car

with no regular license tag and a torn piece of paper bearing the

name of a rental car dangling from the rear of the car. He

activated hislight s and, after a mile and hal f,
pulled over. During the traffic stop, the officer noticed that the

defendant, a passenger in the vehicle, appeared to be nervous.

The officer ordered the defendant out of the vehicle. When he

exited the ve hicle, a quantity of crack cocaine fell to the ground.

The officer placed the defendant under arrest.

ISSUE : Whet her t he of ficeros action 0
passenger out of the vehicle was reasonable?
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HELD : Yes. The Supreme Court extended the rule
expressed in Pennsylvania v. Mimms  to include
passengers in lawfully stopped vehicles.

DISCUSSION : The touchstone of all Fourth Amendment

anal ysi s i's whether the governmentos [
personal security was reasonable. Reasonableness depends on

stri king a balance between the publicds
the search or seizure and the individue
privacy. Here, the public has a great interest in preserving the

safety of the officer. The officer must maintain an awareness o f

the driver and any passengers, any of whom can pose a threat,

during the encounter. The passenger is only minimally

intruded upon. The only change in their circumstance is that

they will be outside the vehicle, where they cannot access

concealed weapon s found in the vehicle. Therefore, it is

reasonable for officers to order passengers of lawfully stopped

vehicles out of the conveyance.
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United States v. Hensley
469 U.S. 221, 105 S. Ct. 675 (1985)

FACTS: Six days after an armed robbery, a police officer

received reliable information that the defendant had been

involved as the getaway driver. The officer immediately issued a

owant ed flyero t o ot her pol i ce depar
containing t he defendant 6s name, as w
location of the robbery. The flyer also stated that the defendant

was wante d for investigation of an armed robbery and cautioned

that he was considered to be armed and dangerous.

Approximately six days later, an officer from a nearby police

department stopped the defendant while driving a vehicle,

based on t he 0 waadffieedwa$ lngbte to.confirm T

whet her a warrant had been issued for
before approaching the vehicle.  The officer ordered the

defendant and a passenger out of the vehicle. Another officer

arrived on the scene and observed, through the open passenger

door of the vehicle, the butt of a revolver. The passenger, a
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convicted felon, was arrested. Two other weapons were found
during the ensuing search and the defendant was arrested.

ISSUES: 1. Whether a Terry stop for a crime that has
already been completed is lawful under the
Fourth Amendment?

2. Whether a Terry stop can be based on a
owanted flyerd6 issued by offi.
reasonable suspicion that the suspect has
committed an offense?

HELD : 1. Yes. There is no limitation that the suspect
stopped be either in the process of
committing, or about to commit, a crime.

2. Yes. The validity of the oOwa
on the i1ssuing officerds reasc¢
to stop the suspect.

DISCUSSION : Where officers have a reasonable sus picion

that the suspect was involved in a prior crime and have been
unable to locate him to investigate their suspicions, the
governmental interest in detecting and punishing criminals is

served. This interest outweighs the intrusion caused by a Terry
stop. However, the Court did not address whether Terry stops

to investigate all past crimes are permissible.

Whether the officers who actually stopped the defendant had

knowledge of the facts that gave rise to reasonable suspicion is

immaterial. What is ke vy is whether the officers who issued the

owanted flyerdé had reasonabl grrysuspicio
stop. If so, the suspect may be stopped on the basis of the flyer

to oOocheck identification, pose questio
detain the person briefly w hile attempting to obtain further
information. 0 Here, the officers who s

so lawfully, in that the officer who issued the flyer had
reasonable suspicion for a stop. Because the initial stop was
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lawful, all evidence seized in plai  n view or incident to the arrest
that followed was admissible.

*kkkk

Hayes v. Florida
470 U.S. 811, 105 S. Ct. 1643 (1985)

FACTS: The defendant was the primary suspect in a
burglary. The police reasonably suspected the defendant was
involved. Without a warrant, the police went to his home to
obtain fingerprints. Arriving at the home, th e police spoke to
the defendant on his front porch. When he expressed
reluctance to go with the police to the station, one officer said

that they would arrest him. The defendant, stating he would
rather go to the station than be arrested, went with the o fficers
and was fingerprinted. When the police determined that his
prints matched those taken at the scene of the crime, he was
arrested.

ISSUE : Whether the police can transport suspects and take
their fingerprints on the basis of reasonable
suspicion?

HELD : No. Where there is no probable cause to arrest a

suspect, no uncoerced consent to journey to the
police station, and no prior judicial authorization

for detaining him, the investigative detention at the
station for fingerprinting purposes violates t he
Fourth Amendment.

DISCUSSION : When the police forcibly remove a person
from his home and transport him to the station, the suspect

has been seized. The Court refused to characterize this seizure,

as brief as it may have been, as an investigative stop. The
seizure was comparable to the acts of a traditional arrest.
Therefore, the Court held that this seizure, where not under
judicial supervision, is sufficiently like an arrest to require
probable cause.

*kkkk

92

Fourth Amendment



United States v. Montoya de Hernandez
473 U.S. 531, 105 S. Ct. 3304 (1985)

FACTS: The defendant traveled to Los Angeles on a direct
flight from Columbia. A Customs Inspector noticed from her
passport that the defendant had made approximately eight
recent trips from Columbia to either Miami or Los Angeles. The
Inspect or knew that Bogota was a source city for drugs. The
Inspector discovered that the defendant spoke no English and

had no family or friends in the United States. She carried
$5,000 in cash, primarily in $50 bills, and claimed that she had
cometotheUnit ed St ates to buy goods for her
in Bogota. However, she had not set up any meetings with
retailers. She did not have hotel reservations. She could not
remember how her airline ticket was purchased, and had only

four changes of clothing. The defendant only possessed the
shoes (high -heeled) she was wearing. She had no checks, credit
cards, wayhbills, or letters of credit, although she did have old
receipts and wayhbills, and a Colombian business card. Based

upon these facts and his experien ce, the Inspector suspected
the defendant was a oOballoon swall ower,
smuggle drugs into the country through her alimentary canal.

A female Inspector moved the defendant into a private area and
conducted a pat -down and strip search. Not hing was found,
but a ofirm fullnessd was noted in th
area. She was also wearing two pair of underpants with a paper

towel lining the crotch area. The defendant was told she was
suspected of smuggling drugs in her alimentary canal. When
asked to be x -rayed, the defendant agreed, but stated she was
pregnant. She agreed to a pregnancy test prior to the x -ray, but
later withdrew her consent to the x -ray. For approximately
sixteen hours, the defendant refused to eat or drink anything o r
use the toilet facilities. Customs officials sought a court order
authorizing a pregnancy test, an x -ray, and a rectal
examination. A Federal magistrate authorized the rectal

examination and an involuntary x -ray, provided the doctor
considered the defe ndant & s claim of pregnancy.
hospital, the defendantds pregnancy tes

the rectal examination, a balloon was found containing an
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unknown substance. The defendant was then formally
arrested. Over the next four days, the def endant passed a total
of 88 balloons containing 528 grams of cocaine.

ISSUES: 1. Whether the government developed a proper
level of suspicion to detain the defendant at
the border beyond the scope of a routine
customs search and inspection?

2. Whether t he sixteen -hour detention in this
case was unreasonable under the Fourth
Amendment?
HELD : 1. Yes. To detain a traveler at the border

beyond the scope of a routine customs search
and inspection, reasonable suspicion must
exist.

2. No. Under the circumst ances of this case,
the sixteen -hour detention was reasonable
and thus did not violate the Fourth

Amendment.
DISCUSSION : Under the Fourth Amendment, searches and
seizures mu st be reasonabl e. The test

the international border is si  gnificantly different than it is
within the interior of the United States. Not only is an
individual 6s expectation of privacy r e

the governmentds interest in protectini
who would bring anything harmful into th e country is
substantial . As for the first i Ssue,
standard ofits well into the situations
smuggling at the border: this type of smuggling gives no

external signs and Inspectors will rarely possess pro bable cause

to arrest or search, yet governmental interests in stopping

smuggling at the Dborder are high indeec

had reasonable suspicion to detain the defendant beyond the
scope of a routine customs search and inspection. As for the
second issue, it is obvious that alimentary canal smuggling
cannot be detected in the amount of time that most other illegal
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