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E. Chemical Sprays – Generally 
 

The term ―chemical spray‖ typically refers to pepper spray 
(Oleoresin Capsicum).  However, the rules outlined below will 

likely apply to all other chemical sprays that may be used by 
law enforcement personnel.  By way of definition, oleoresin 
capsicum (pepper gas) is an aerosol spray made from an oily 

extract of the capsicum pepper plant.  When inhaled, it induces 
coughing, a gagging sensation, and an inability to vocalize.  It is 
a less powerful version of the irritant gases marketed under the 

trade name Mace, and its use is authorized under standard 
police protocol in less threatening instances than those in 

which the use of Mace is sanctioned. 
 

1. When Chemical Sprays are Generally 
Considered to be Excessive 

 

The unreasonable use of chemical sprays may constitute 
excessive force.  The analysis for use of chemical sprays as force 
is essentially the same as that for the use of more traditional 

forms of physical control. Reasonableness is determined by the 
totality of the circumstances, including the arrestee‘s conduct 
and the officer‘s reasonable perception of the scenario.  While 

every use of force must be measured against the particular 
circumstances of a given situation, some general rules 

regarding the use of chemical sprays can be outlined.  Courts 
have consistently concluded that using chemical sprays is 
excessive force in the following types of cases: 

 
(a) The Crime is a Minor Infraction 

 

 Generally, more force is appropriate for a more serious 
offense, and less force is appropriate for a less serious one. 

―Severity of the crime at issue‖ was one of the factors noted by 
the Court in Graham. For example, the use of a chemical spray 
is more likely to be excessive when an arrest involves a minor 

infraction like a seat belt violation. 
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(b) The Arrestee Surrenders, is Secured, and is 
Not Acting Violently 

 

Graham noted that a court should consider whether the 
suspect is actively resisting arrest or attempting to evade arrest 
by flight. In one case, the use of a chemical spray against 

protesters was excessive, in part because the officers already 
had control over the protestors.  It would have been clear to any 
reasonable officer that it was unnecessary to use pepper spray 

to bring them under control. The use of a chemical spray may 
be reasonable as a general policy to bring an arrestee under 

control. But, in a situation in which an arrestee surrenders and 
is rendered helpless, any reasonable officer would know that a 
continued use of a chemical spray, or a refusal without cause to 

alleviate its harmful effects, constitutes excessive force. The use 
of a chemical spray would be unreasonable if no assault 

occurred, and the suspect is not acting in a threatening or 
violent manner. 
 

(c) There is No Threat to the Officers or Anyone 

Else 
 

Graham emphasized that courts should consider whether 
the suspect posed an immediate threat to the safety of the 
officers or others. This is the most important single element of 

the four factors outlined in Graham.   
 

2. When Chemical Sprays are Generally 
Considered to be Reasonable 

 

Courts have consistently concluded that using chemical 
sprays is reasonable in the following types of cases: 

 

(a) The Suspect was Resisting Arrest 
 

When a suspect is actively resisting arrest, a chemical 

spray may be a reasonable tool to obtain compliance.  In fact, 
chemical sprays are often a very reasonable alternative to 

escalating a physical struggle with an arrestee. If an armed 
officer physically confronts an individual resisting arrest, any 
number of unforeseen contingencies (such as the officer losing 
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his firearm) could occur. As a means of imposing force, 
chemical spray is generally of limited intrusiveness. It is 

designed to disable a suspect without causing permanent 
physical injury. 

 
(b) The Suspect was Refusing Police Requests 

 

 When a suspect is refusing lawful police commands, such 
as requests to get in a patrol car or to go to the hospital, it may 
be reasonable to employ a chemical spray to obtain compliance. 

 
(c) The Suspect Was Trying to Swallow Evidence 

 
There is no constitutional right to destroy or hide 

evidence. Over the years, the courts have considered whether 

an officer‘s use of force to obtain evidence from a suspect was 
appropriate. Many cases have found searches of a suspect‘s 

person reasonable despite the fact that the evidence was 
obtained from the suspect‘s mouth or other orifice. In one case, 
a court found the use of a chemical spray to prevent the 

suspect from swallowing crack cocaine to be reasonable under 
the circumstances. 

 

F. Examples 
 

The following cases illustrate basic principles regarding 
the use of chemical sprays. 
 

1. Use of Chemical Spray Reasonable 
 

(a) Officer Uses Pepper Spray Against 

Handcuffed Suspect Who Was Struggling 
During an Arrest 

 
In Griffin v. City of Clanton, 932 F. Supp. 1359 (M.D. Ala. 

1996), officers made a traffic stop of the suspect (Griffin).  

During the investigation, it appeared to the officers that Griffin 
was intoxicated.  Griffin fled the scene of a traffic stop and was 
found shortly thereafter banging on the backdoor of a house 

that belonged to his aunt.  Upon seeing the officers‘ approach, 
Griffin ran inside the house.  The officers chased him inside, 
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cornered him in the living room, and began to struggle with 
him.  Ultimately, the suspect was handcuffed and lying face 

down on the floor, still struggling, with two officers on top of 
him.  Another officer (Bearden) entered the house, did not see 

that Griffin was handcuffed, and believed that pepper spray was 
necessary to subdue him. The officer waited for an opportunity 
to spray Griffin without hitting any officers, and then sprayed 

him in the face. 
 

Griffin claimed the use of pepper spray (among other 

things) was excessive under these circumstances. The court 
disagreed and dismissed the lawsuit.  First, Griffin had already 

fled from the officers twice - once from the scene of the traffic 
stop and once when he ran inside the home.  Second, the 
officers believed Griffin was intoxicated.  This was good cause to 

believe that Griffin would continue to resist arrest - as proved to 
be the case - when he was confronted inside the house. Third, 

when Bearden arrived on the scene, it was chaotic.  He could 
not see that Griffin had been handcuffed.  And, while Bearden 
sprayed the OC directly into Griffin‘s face, he had a legitimate 

reason for so doing.  Specifically, had Bearden diffused the 
spray more generally, he would have risked disabling the other 
officers, and Griffin might have had the opportunity to flee once 

again or to inflict harm upon an officer or himself. 
 

(b) Officer Uses Pepper Spray Against Unarmed 
Man Refusing to Go to Hospital 

 

In Monday v. Oullette, 118 F.3d 1099 (6th Cir. 1997), the 
suspect (Monday) had a long history of drug and alcohol abuse, 
as well as depression.  Physically, he was approximately 6‘0" tall 

and weighed over 300 pounds.  After receiving a call from a 
mental health counselor that Monday was ingesting pills 

(Xanax) and drinking alcohol in a suicide attempt, police arrived 
to investigate.  After finding that over 20 of Monday‘s pills were 
missing, the officers insisted he go to the hospital to be 

examined, but he refused.  After approximately 20 minutes, 
Oullette informed Monday that if he did not go to the hospital, 

he would be sprayed with pepper spray.  Monday continued to 
refuse, instead remaining seated and drinking a bottled beer.  
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At that point, Oullette administered a single spray of pepper 
spray. 

 
In affirming the district court‘s judgment in favor of 

Oullette, the court found Oullette‘s use of pepper spray 
permissible based on the suspect‘s refusal to go to the hospital.  
Here, Oullette warned Monday that if he did not agree to go to 

the hospital, he would be sprayed.  After many minutes of 
fruitless discussion, that‘s exactly what happened.  According to 
the court, Oullette‘s decision to act on his warning (to spray 

Monday), rather than risk injury and further delay through a 
physical confrontation with a large and intoxicated person, did 

not constitute excessive force. While Monday was neither 
verbally nor physically abusive to the officers, numerous factors 
supported Oullette‘s decision to resort to pepper spray: (1) 

Monday‘s size; (2) the fact he had been drinking; (3) the fact he 
still was drinking from a bottle; and (4) Monday‘s adamant 

refusal to go to the hospital.  Further, resorting to physical force 
rather than pepper spray would have raised additional 
problems for the officers.  In view of Monday‘s size, his drinking 

and the beer bottle in his hand, Oullette chose to use pepper 
spray, which his department permitted him to do in his 
discretion. 

 
(c) Officer Uses Pepper Spray to Prevent a 

Suspect From Swallowing Evidence 
 

In United States v. Holloway, 906 F. Supp. 1437 (D. Kan. 

1995), the suspect (Holloway) was handcuffed and detained 
during the execution of a search warrant for drugs.  When 
Holloway failed to respond audibly to several questions, officers 

became suspicious he had something in his mouth.  Although 
Holloway was ordered to spit out whatever he had in his mouth, 

he refused to do so.  The officers then sprayed CAPSTUN into 
Holloway‘s face, causing him to disgorge a quantity of cocaine 
base from his mouth. 

 
Holloway moved to suppress the evidence obtained from 

his mouth, claiming he had been the victim of excessive force.  
The court refused, noting initially that there is no constitutional 
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right to destroy or secret evidence.  In this case, the use of 
CAPSTUN was reasonable, because (1) Holloway was only 

sprayed once, and (2) the physical force used in restraining 
Holloway and obtaining the contents of his mouth was 

reasonable under the totality of circumstances.  Officers were 
not required to simply wait to let nature take its course.  
 

2. Use of Chemical Spray Unreasonable 
 

(a) Officer Uses Pepper Spray Against Verbally 

Abusive Suspect Who is Handcuffed and 
Secured in Rear of Patrol Vehicle 

 
In Vinyard v. Wilson, 311 F.3d 1340 (11th Cir. 2002), an 

officer (Stanfield) arrested Vinyard for ―disorderly conduct and 

obstruction,‖ both minor offenses.  Vinyard was handcuffed and 
placed in the back of the patrol vehicle for the ride to the jail, 

approximately 4 miles away.  The vehicle had a plexiglass 
screen that separated the front and back seats.  During the 
ride, Vinyard and Stanfield got into a verbal altercation, with 

Vinyard ―screaming‖ at the officer.  At a secluded place, 
Stanfield pulled the vehicle over, got out, and opened the back 
door where Vinyard was seated.  He then pulled Vinyard‘s head 

back by her hair and sprayed her in the face with two to three 
bursts of pepper spray.  At all times during this incident, 

Vinyard was handcuffed and located in the back seat of the 
vehicle.  Further, Vinyard was 5‘3" tall and weighed 130 
pounds, while Stanfield was 6‘0" and weighed over 200 pounds. 

 
The circuit court found it abundantly clear that 

Stanfield‘s use of the pepper spray against Vinyard was plainly 

excessive, wholly unnecessary, and, indeed, grossly 
disproportionate under Graham.  Relying on the four factors 

outlined in Graham, the court noted the following: First, the 
crimes for which Vinyard was arrested were of minor severity.  
Second, Vinyard posed no threat, immediate or otherwise, to 

Stanfield or anyone else, because (a) she was handcuffed, (b) 
she was secured in the back of the patrol vehicle, and (c) there 

was a glass partition separating her from Stanfield.  Finally, 
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and for many of the same reasons noted above, there was no 
evidence that Vinyard resisted arrest or attempted to flee.   

 
(b) Officer Uses Pepper Spray on Unarmed 

Woman 
 

In Park v. Shiflett, 250 F.3d 843 (4th Cir. 2001), Park and 

her husband inadvertently tripped the alarm of a store they had 
entered mistakenly believing it was open.  They immediately 
called 911 to report what had occurred, and waited for officers 

to arrive.  Upon arrival, the officers checked the store and found 
nothing to indicate a forced entry.  When Mr. Park sought to 

return home to turn off a stove that had been left burning, he 
was handcuffed and detained by the officers.  When Mrs. Park 
observed this, she began approaching her husband, but was 

stopped by one of the officers, who twisted Mrs. Park‘s arm 
behind her back, threw her up against the building, and 

handcuffed her.  He sprayed her twice in the eyes from close 
range.  Neither Mr. Park nor Mrs. Park was charged with any 
crime. 

 
The circuit court found it difficult to imagine the unarmed 

Mrs. Park as a threat to the officers or the public.  The 

irresponsible use of pepper spray twice from close range on the 
unarmed Mrs. Park was indeed excessive. 

 
IV. Qualified Immunity 
 

A. Defining Qualified Immunity 
 

Qualified immunity is immunity from civil suit and 

entitles an officer to avoid standing trial or face the burdens 
associated with civil litigation. When a law enforcement officer 

is civilly sued for using excessive force during the seizure of a 
person, the officer may assert ―qualified immunity.‖  If 
successful, the lawsuit against the officer is dismissed. 
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B. The Rationale Behind Qualified Immunity 
 

The rationale behind qualified immunity for police officers 
is two-fold: (1) to permit officers to perform their duties without 

fear of constantly defending themselves against insubstantial 
claims for damages, and (2) to allow the public to recover 
damages when officers unreasonably violate a person‘s 

constitutional or federal legal rights. The doctrine of qualified 
immunity is designed to protect all but the plainly incompetent 
or those who knowingly violate the law. 

 
C. When Officers are Entitled to Qualified Immunity 

 
Law enforcement officers are entitled to qualified 

immunity when their actions do not violate a clearly established 

statutory or constitutional right that a reasonable officer would 
have known existed.  Stated differently, when law enforcement 

officers reasonably, albeit mistakenly, violate a person‘s 
constitutional rights, they - like other officials who act in ways 
they reasonably believe to be lawful - should not be held 

personally liable.  
 
D. The Nature of Qualified Immunity 

 
Qualified immunity is an affirmative defense. It must be 

raised by the officer. It is an individual defense. It protects the 
officer in an individual capacity and not the government entity 
employing the officer. The standard is ―objective 

reasonableness.‖  The officer‘s subjective state of mind is 
irrelevant. Although this type of immunity is sometimes referred 
to as ―good faith‖ immunity, the officer‘s subjective intent is 

irrelevant.  The objective facts known to the officer at the time 
will determine the reasonableness of any action. 

 
E. Analyzing Claims of Qualified Immunity 

 

In deciding whether to grant qualified immunity, courts 
use a two-part analysis. 
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1. Did a Constitutional Violation Occur? 
 

The court must determine whether, under the plaintiff‘s 

version of the facts, a constitutional violation occurred. If no 
violation has occurred, there is no basis for the lawsuit, and it 
is dismissed. 
 

2. Was the Right “Clearly Established?” 
  

If the evidence shows that the plaintiff‘s Constitutional 

rights were violated, the court must then consider whether the 
rights violated were ―clearly established‖ at the time of the 
violation.  In addressing what is meant by the phrase ―clearly 

established,‖ the Supreme Court in Wilson v. Layne, 526 U.S. 
603 (1999) has stated: 
 

―Clearly established‖ for purposes of qualified 

immunity means that the contours of the right 
must be sufficiently clear that a reasonable official 

would understand that what he is doing violates 
that right.  This is not to say that an official action 
is protected by qualified immunity unless the very 

action in question has previously been held 
unlawful, but it is to say that in the light of pre-
existing law the unlawfulness must be apparent.   

 

If the law was not clearly established at the time an 
action occurred, an officer could not be reasonably 
expected to anticipate subsequent legal 

developments, nor could he fairly be said to ―know‖ 
that the law forbade conduct not previously 

identified as unlawful. 
 

If a Constitutional right was violated, but the right was 
not clearly established at the time, the officer is entitled to 

qualified immunity from suit. 
 
In Pearson v. Callahan, 129 S. Ct. 808 (2009), the 

Supreme Court held that either prong of the qualified immunity 
analysis may be addressed first.  The judges of the district 
courts and the courts of appeals are permitted to exercise their 
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sound discretion in deciding which of the two prongs of the 
qualified immunity analysis should be addressed first in light of 

the circumstances in the particular case at hand.  So, now, 
either of the two questions may be asked first. 

 
F. Reasonable Mistakes Can be Made  

 

Qualified immunity can apply if a mistaken belief is 
reasonable. A right is not clearly established if, based on the 

circumstances, a reasonable officer could have believed that the 
conduct was within the bounds of appropriate police responses. 

Officers can have reasonable, but mistaken beliefs as to what 
the law requires and still be entitled to qualified immunity. 
Likewise, officers can have reasonable but mistaken beliefs as 

to the facts justifying a use of force and still be entitled to 
qualified immunity. 

  
G. Examples 

 

The following cases illustrate reasonable but mistaken 
beliefs that entitled the individual officers to qualified immunity 
from the civil lawsuit. 

 
1. Reasonable but Mistaken Belief as to What the 

Law Requires 
 

The case of Garner v. Memphis Police Department, 600 

F.2d 52 (6th Cir. 1979) was part of the litigation that eventually 
resulted in the landmark decision of Tennessee v. Garner. 

During the litigation, the officer was granted qualified immunity 
by the district court because he had reasonably relied on the 
state statute that authorized his use of deadly force. (This state 

statute was later declared unconstitutional in part by the 
Supreme Court).  The circuit court agreed, holding that an 
individual officer has a qualified immunity from liability for 

constitutional claims based on the good faith performance of 
duties in accordance with statutory or administrative authority. 
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2. Reasonable But Mistaken Belief as to the 
Facts Justifying a Use of Force 

 
In Slattery v. Rizzo, 939 F.2d 213 (4th Cir. 1991), a police 

officer (Rizzo) involved in a narcotics ―sting‖ operation identified 
himself and ordered a suspect (Slattery) to raise his hands at 
least twice.  Slattery failed to respond, turned his head slowly 

and looked at Rizzo who then yelled ―police officer, get your 
hands up now.‖  Slattery‘s hand was partially closed around an 
object.  Slattery again turned his head slowly towards Rizzo and 

turned away.  Rizzo again ordered Slattery to put his hands up.  
Slattery then turned his entire upper body towards Rizzo.  Rizzo 

could not see Slattery‘s left hand.  Believing Slattery was 
coming at him with a weapon, Rizzo shot him in the face.  The 
object in Slattery‘s hand was a beer bottle.  The circuit court 

held that Rizzo was entitled to qualified immunity because a 
reasonable officer could have had probable cause to believe 

Slattery posed a deadly threat, and therefore deadly force was 
authorized. 
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self-incrimination, 491 

common law, 132, 139 

comparitive negligence 
negligent torts 
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computer evidence 
best evidence rule, 112 
foundations, 111, 469 
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authority, 451 
implied consent, 453 
scope, 451 
third party consent, 452 
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inventory search, 459 
standardized policy, 460 
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plain view doctrine, 455 
right to be, 455, 456 
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exposure to public, 450 
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search 
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search incident to arrest, 457 
search warrant, 460 
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multiple warrants, 465 
off-site search, 463 
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systems, 461 
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concurrent jurisdiction, 136 
land management, 5 
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Bill of Rights, 65 
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defenses 

intentional torts, 445 

consent search 
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computers, 451 
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scope, 451 
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implied consent 
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computers, 451 

conspiracy, 31 
18 U.S.C. § 241 

elements, 422, 423 
18 U.S.C. § 371, 35 
co-conspirator‘s statement, 41 
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complete, 36 

knowledge and intent, 37 
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late joiner, 43 
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statute of limitations 
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bail, 67 
confront witnesses, 65 
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due process of law, 65 
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self-incrimination, 64 
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intent to distribute, 160 
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unlawful, 158 
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conversion 
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intentional tort, 439 
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right to 
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interstate or foreign commerce, 204 
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arrest warrant, 247 

criminal complaint, 249 
indictment, 249 
information, 249 
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criminal complaint, 246, 278 
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physical or mental incapacity, 93 
prior conviction, 93 
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motive, 134 
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criminal trial 
procedural stages, 84 
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defense case, 85 
jury instructions, 86 
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tracking device, 234 

custody 
Miranda warnings, 478 
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intent to arrest, 480 
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search warrant, 480 
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Miranda warnings, 478 
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intentional tort, 439 

deadly force, 506 
agency policy, 515 
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retreat, 510 
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verbal warning, 510 
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Miranda waiver, 482 
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defendant’s statement 
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criminal trial, 85 

defense discovery, 278 
Brady, 279, 281 
continuing duty, 284 
Giglio, 279, 281 
Jencks Act, 279, 283 
reciprocal, 280 
Rule 16, 279, 280 
Rule 26.2, 279, 284 
sanctions, 284 
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defenses 

intentional torts, 445 
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self-defense, 445 
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comparative negligence, 445 
contributory negligence, 445 
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elements, 424, 425 
specific intent, 426 
under color of law, 424, 425 

42 U.S.C. § 1983, 427 
under color of law, 428 
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criminal action, 424 
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under color of law, 424, 425, 428 
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computers, 454 
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pretrial release, 253 
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best evidence rule, 112 
foundations, 111, 112, 469 
hearsay, 113 

diplomatic immunity, 256 
diplomatic security command 

center, 256 
incident reports 
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traffic incidents, 257 
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direct evidence, 89 

direct examination, 123 

discovery, 278 
Brady, 279, 281 
continuing duty, 284 
Giglio, 279, 281 
Jencks Act, 279, 283 
reciprocal, 280 
Rule 16, 279, 280 
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sanctions, 284 
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doctrine of merger 
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third parties, 491 
self-incrimination, 490, 491 
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double jeopardy, 63 
dual sovereignty, 63 
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nolle prosequi, 64 
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21 U.S.C. § 841, 159 
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intent to distribute, 160 
manufacture, 159 
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schedules, 157 

dual sovereignty, 63 

due process of law 
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identification procedures, 498 
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Constitution, 67 

electronic law and evidence, 

207 

electronic pagers 
search incident to arrest, 458 
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overt act, 40 
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emotional distress 
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intentional tort, 439 
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land management, 3 
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first amendment, 58 
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admissibility, 84 
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best evidence rule 
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chain of custody, 102 

circumstantial, 89 
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forms, 83 
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direct, 89 
real, 83 
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exigent circumstance 
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expert testimony, 90 
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extraterritorial jurisdiction 
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failure to intervene 
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civil liability, 432 
civil liability 

Bivens, 432 
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civil liability, 430 
civil liability 
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false arrest 
civil liability, 439 
intentional tort, 439 

false imprisonment 
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false statements, 167 
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federal court 
circuit courts of appeals, 243 

en banc, 244 
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panels, 244 

district, 242 
district court, 244 

felony trials, 244, 245 
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arrest warrant, 247 

criminal complaint, 249 
indictment, 249 
information, 249 

citation, 248, 278 
criminal complaint, 246, 278 

initial appearance, 248 
indictment, 247, 278 
information, 246, 278 
summons, 247 

initial appearance, 249 
ticket, 248, 278 

magistrate court, 245 
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misdemeanor trials, 245 
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procedure, 243 
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federal court procedures, 239 
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misdemeanor, 244 

petty offense, 244 
defense discovery, 278 
detention hearing, 253 
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formal charging documents, 277 
grand jury, 265 
identity hearing, 255 
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removal, 286 
removal hearing, 255 
sentencing, 289 

pre sentence investigation(PSI), 
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pre sentence report(PSR), 290 
U.S. Probation and Pretrial 

Services Office, 290 
speedy trial act, 287, 288 

arrest, 289 
statute of limitations, 287 

18 U.S.C. § 3282, 287 
continuing offenses, 288 
defined, 287 
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formal charging, 287 
fugitive, 288 

transfer, 286 
venue, 285 
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federal districts, 242 

federal employee 
assault, 139 

Federal Good Samaritan Act 
Federal Tort Claims Act, 442 
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administrative remedies, 444 
Constitutional torts, 444 
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federal agency, 440 
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defenses, 445 
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defense of others, 445 
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self-defense, 445 

investigative or law enforcement 
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lawsuit, 444 

negligent torts, 440 
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assumption of risk, 444 
comparitive negligence, 445 
contributory negligence, 445 
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certification, 443 
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sovereign immunity, 440 

felony, 131, 135, 244 

fifth amendment, 498 
Constitution, 63 
double jeopardy, 63 

dual sovereignty, 63 
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nolle prosiqui, 64 
remand, 64 

due process 
identification procedures, 498 

line-ups, 498, 499 
photo arrays, 498, 499 
show-ups, 498, 500 

due process of law, 65 
grand jury indictment, 65 
privilege, 96 
self-incrimination, 64 

Fifth Amendment, 471, 476 

fighting words, 59, 73, 74 
contempt of cop, 74 
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Constitution, 58, 67 
freedom of assembly, 61 
freedom of religion, 58 
freedom of speech, 59, 67 

advocating imminent 
lawlessness, 59, 77, 78 

clear and present danger, 59, 78 
content based restrictions, 69 
content neutral restrictions, 71 
expression, 68 
fighting words, 59, 73, 74 

fraud, perjury, libel, and slander, 
61 
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non-public forums, 71 
obscenity, 60, 78 
permits, 72 
public forums, 71 
true threats, 61, 75, 76 
unprotected conduct, 72 

Fish and Wildlife Service arrest 

authority, 10 

foreign nationals 
appointment of guardian 

mandatory notification, 260 
arrest, 259 

consular access, 260 
mandatory notification, 259 
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mandatory notification, 260 
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mandatory notification, 261 
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relations, 258 
appointment of guardian, 260 
arrest, 259, 260 
death, 260 
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Forest Service arrest authority, 

10 

formal charging documents, 277 
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indictment, 278 
information, 278 
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best evidence rule 

computer evidence, 112 
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original, 105 

computer evidence, 111, 469 
digital evidence, 112 
evidence, 101 
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business records or public 

documents, 104 
self-authentication, 105 

business records, 106 
public documents, 106 
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Constitution, 67 
fundamental rights, 67 

fourth amendment 
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Constitution, 62 
searches and seizures, 62 

Fourth Amendment, 291 
arrest 

pointing weapon, 505 
consent search 

computers, 451 
exigent circumstance 

computers, 454 
government action, 448 
inventory search 

cell phones, 460 
computers, 459 

plain view doctrine 
computers, 455 

privacy protection, 217 
reasonable 

use of force, 503 
reasonable expectation of privacy 

computers, 449 

REP and tracking device, 234 
search incident to arrest 
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electronic pagers, 458 
PDAs, 459 

search warrant 
computers, 460 

tracking device, 234 
use of force 

factors, 503 
video surveillance, 234 

fraud statutes, 191 

fraud, perjury, libel, and slander 
freedom of speech, 61 

free exercise of religion clause, 
58 

freedom of assembly, 61 

freedom of religion, 58 
establishment clause, 58 
free exercise clause, 58 

freedom of speech, 59, 67 
expression, 68 
government action, 68 

government regulation 
advocating imminent 

lawlessness, 59, 77, 78 
clear and present danger, 59, 78 
content based, 69 
content neutral, 71 
fighting words, 59, 73, 74 
fraud, perjury, libel, and slander, 

61 
non-public forums, 71 

obscenity, 60, 78 
permits, 72 
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true threats, 61, 75, 76 
unprotected conduct, 72 
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absolute immunity, 440 
administrative remedies, 444 
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federal agency, 440 

Federal Good Samaritan Act, 442 
government employee, 440 
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consent, 445 
defense of others, 445 
necessity, 445 
self-defense, 445 

investigative or law enforcement 
officer, 441 

lawsuit, 444 
negligent torts, 440 

defenses, 444 

assumption of risk, 444 
comparative negligence, 445 
contributory negligence, 445 
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certification, 443 
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sovereign immunity, 440 

fundamental rights 
Bill of Rights, 67 
fourteenth amendment, 67 
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discovery, 279, 281 
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Federal Tort Claims Act, 442 
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checks and balances, 56 
executive branch, 56 
judicial branch, 56 
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self-incrimination, 491 
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steals, 173 
theft, 171, 172 

government vehicles 
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Federal Tort Claims Act, 443 

government workplace 
defined, 404 
REP, 405 
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openness and accessibility, 409 
practices and procedures, 408 
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search, 403 
criminal evidence, 415 
dual purpose, 416 
employee misconduct, 413 
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non-investigatory purpose, 413 
permissible scope, 415 
plain view, 415 
reasonableness, 412, 414 
scope, 415 
work-related purpose, 413 

government-informant privilege, 
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Graham v. Connor 
reasonable force, 502 

grand jurors 
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selection, 266 

grand jury, 265 
access 

another grand jury, 275 
AUSAs, 275 
civil matters, 275 
Jencks Act, 275 
law enforcement, 275 
mixed information, 277 
Patriot Act, 275 
Rule 6(e) list, 276 

accusatory, 265 
grand jury matters, 274 
indictment 

no bill, 268 
sealed, 268 
true bill, 265, 268 

investigatory, 265 
members 

qualifications, 266 
selection, 266 

post indictment powers, 268 
process, 266 

secret, 266 
target, 267 

purpose, 265 
accusatory, 265 
indictment, 265 
investigatory, 265 

secrecy, 266, 273 
access, 275 
AUSA, 274 

court order, 274 
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rule 6(e), 273 
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quashing, 270 
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target, 267 

grand jury indictment 
Bill of Rights, 65 
infamous crimes, 65 

H 

handcuffing 
use of force 
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defendant‘s statement, 108 
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show-ups, 498, 500 

identity hearing, 255 

immunity, 433, 489 
absolute, 433 

Federal Tort Claims Act, 440 
qualified, 434, 526, 527, 528 

clearly established right, 434, 

435, 528 
examples, 529 

sovereign, 433 
Federal Tort Claims Act, 440 
FTCA, 440 

transactional, 490 
use, 489 

impeachment, 91, 123 
bias, 92 
contradiction, 93 
motive to lie, 92 
other crimes or acts 

relevant evidence, 88 
physical or mental incapacity, 93 
prior conviction, 93 
prior inconsistent statement, 93 
specific instances of 

untruthfulness, 93 

implied consent 
computers, 453 

incriminating statements, 475 

indentity 
other crimes or acts 

relevant evidence, 88 

independent component 
doctrine, 461 

indictment, 247, 278 
arrest warrant, 249 
grand jury 

true bill, 265 
no bill, 268 
sealed, 268 
sixth amendment 

counsel, 494 
true bill, 265, 268 

infamous crimes 
grand jury indictment, 65 

informant 
Miranda warnings, 477 

sixth amendment counsel, 495 

information, 246, 278 
arrest warrant, 249 
sixth amendment 

counsel, 494 

informed of charges 
Bill of Rights, 66 
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criminal complaint, 248 
defendant‘s rights, 252 

federal judge, 248 
identity hearing, 255 
juvenile, 262 
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adjacent district, 255 
district of the arrest, 255 
district of the crime, 254 

magistrate judge, 248 
pretrial detention, 252 
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pretrial services report, 252 

pretrial release, 252 
bail, 253 
conditional, 253 
detention hearing, 253 
options, 253 
own recognizance, 253 
pretrial services report, 252 

pretrial services report, 252 
purpose, 251 
removal hearing, 255 
sixth amendment 

counsel, 494 
state or local judge, 249 
timing, 250 
warrantless arrest, 248 

criminal complaint, 248 
without unnecessary delay 

statements, 250 

intent, 132, 134 
other crimes or acts 
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intent to defraud 
counterfeit securities, 204 
interstate transport of stolen 
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ITSP, 203, 204 
national stolen property act, 203, 
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intent to distribute 
controlled substances, 160 

intentional tort, 438, 441 
conversion, 439 
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defenses, 445 
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to the person, 439 
assault, 439 
battery, 439 
emotional distress, 439 
false arrest, 439 
false imprisonment, 439 

internal government 

investigations 
right to remain silent, 491 
self-incrimination, 491 

interrogations, 473 
McDade amendment, 497 
Miranda warnings, 477 
non-custodial, 488 

immunity, 489 

testimonial, 489 
transactional, 490 
use, 489 

subpoenas to testify, 489 
perjury, 490 
represented parties, 497 
sixth amendment 

counsel, 493 

offense specific, 494 

interstate or foriegn commerce, 

199, 202, 204 
counterfeit securities, 204 
interstate transport of stolen 

property, 199 
ITSP, 199, 202, 204 
travel fraud, 202 

interstate transport of stolen 
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intent to defraud, 203 
interstate or foreign commerce, 199 
knowledge, 201 
securities, 203 
transport, transfer, transmit, 200 

value, 200 
venue, 205 

inventory search 
cell phones, 460 
computers, 459 

standardized policy, 460 
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counterfeit securities, 203 
intent to defraud, 203, 204 
interstate transport of stolen 
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securities, 203 
travel fraud, 202 
venue, 205 
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Jencks Act 
discovery, 279, 283 
grand jury matters, 275 

grand jury testimony, 268 
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obstruction 

18 U.S.C. § 1503, 180 

jurisdiction, 131, 135, 136 
bureau of land management, 8 
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defined, 285 

DOD land management officers, 9 
exclusive, 5, 136 
land management 

agency specific, 8 
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territorial, 4 

concurrent, 5 
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proprietary, 5 
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proprietary, 5, 136 
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statutes of general application, 6 
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USDA forest service, 8 
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obstruction 

18 U.S.C. § 1503, 180 

jury instructions 
procedural stages 

criminal trial, 86 

justice for all act 
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arrest, 261 
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Miranda, 262 
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knowledge 
counterfeit securities, 205 
interstate transport of stolen 

property, 201 
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national stolen property act, 201, 
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land management, 1 
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jurisdiction 
agency specific, 8 
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voice, 91 
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voice, 91 

laying a foundation 
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fifth amendment 

due process, 498, 499 
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