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LEGAL ISSUES IN THE HIRING, FIRING,


AND DISCIPLINE OF POLICE OFFICERS  
I. 
Compelled Interviews
1. Garrity v. State of New Jersey, 385 U.S. 493 (1967) (Choice between testifying or       removal from office violates the privilege against self-incrimination, rendering the        compelled statements inadmissible in a criminal trial.) 

2. Gardner v. Broderick, 392 U.S. 273 (1968) (Police officer may be required to answer  questions specifically, directly and narrowly related to official duties, if there is no exposure to criminal prosecution based on the compelled answers.)

3. NASA v. NLRA, 119 S.Ct. 1979 (1999) (Federal employee who is a member of a bargaining unit is entitled to the presence of his union representative at an interview, conducted by the Office of Inspector General. Although the OIG is not a part of the management hierarchy, discipline could result from the interview.)

4. LaChance v. Erickson, 118 S.Ct. 753 (1998) (Five employees charged with administrative violations and who lied during the internal investigation could be disciplined for their untruthfulness.  AOur legal system provides methods for challenging the Government=s right to ask questionsBlying is not one of them.  A citizen may decline to answer the question, or answer it honestly, but he cannot with impunity knowingly and willfully answer with a falsehood.@  An employee faced with criminal prosecution can invoke the Fifth Amendment and if the government employer takes Ainto consideration the failure of the employee to respond...[for administrative purposes,] there is nothing inherently irrational about such an investigative posture.@ )

1. See also, Harrison v. Wille, 132 F.3d 679 (11th Cir. 1998) (An officer was given Garrity warnings and was expressly told that his answers to questions about missing evidence were not being compelled.  When he invoked his right to silence, he was fired.  The court held that Garrity only prohibits the compulsion of testimony that has not been immunized.  While an employee may not be dismissed solely for invoking his right to silence, A...considered along with other evidence...an adverse inference may be drawn from an employee=s exercise of his Fifth Amendment right to silence.@)

2. Chan v. Wodnicki, 123 F.3d 1005 (5th Cir. 1998) (An officer lost his security clearance when he invoked the privilege against self-incrimination before the grand jury.  He was transferred without loss of pay or rank, but did lose the right to overtime and the use of a government car.  This action did not violate his constitutional rights: A...not every consequence of invoking the Fifth Amendment is considered sufficiently severe to amount to coercion to waive the right.  Rather, the effect must be sufficiently severe to be capable of forcing the self-incrimination which the Amendment forbids.@)

3. United States v. Veal, 153 F.3d 1233 (11th Cir. 1998) (Miami police officers accused of murdering a drug dealer and conspiring to cover it up were indicted on federal charges, but were successful in having their statements to the department suppressed.  In a subsequent prosecution, the officers were tried for perjury and obstruction of justice and moved to dismiss on the ground that their statements could not be used against them.  The court held that Garrity does not protect false or perjured statements:  AUnder Garrity, an accused in an internal investigation may be confronted with the grim reality that he can either refuse to give any information and lose his job or provide an incriminating statement about the matter under investigation and not be prosecuted concerning that matter.   An accused may not abuse Garrity by committing a crime involving false statements and thereafter rely on Garrity to provide a safe haven by foreclosing any subsequent use of such statements in a prosecution for perjury, false statements, or obstruction of Justice...  Although an accused may not be forced to choose between incriminating himself and losing his job under Garrity, neither Garrity nor the Fifth Amendment prohibits prosecution and punishment for false statements or other crimes committed during the making of Garrity-protected statements. Giving a false statement is an independent criminal act that occurs when the individual makes the false statement; it is separate from the events to which the statement relates, the  matter being investigated.@)

5. Department of Justice v. FLRA, 975 F.2d 218 (5th Cir. 1992) (There is no duty under  federal law to negotiate with the Union a requirement to allow officers involved in       shooting incidents 48 hours for counseling prior to giving a statement to the                department about the incident.  The ability to conduct a prompt investigation is a         management prerogative necessary to determine internal procedures and practices.)      

6. Driebel v. City of Milwaukee, 298 F.3d 622 (7th Cir. 2002) (AWe hold that the Department has the authority to direct its officers to remain on duty or to accompany detectives to the Department's headquarters and either answer questions from supervisory officers as part of a criminal investigation about their alleged misconduct or invoke their Fifth Amendment rights against self-incrimination...We reject the appellant officers' argument that a patrolman is seized, within the meaning of the Fourth Amendment, at the time that he is ordered to report for questioning at a designated, centralized area, such as the headquarters for the internal affairs department (wherever it may be located) or some other suitable location determined by the superior officer...A police department is a paramilitary organization that must maintain the highest degree of discipline, confidentiality, efficiency, and esprit de corps among its officers, who are the first line of defense against lawlessness. In all paramilitary organizations, there are rules that must be followed. The plaintiffs in this case, like all other officers who have accepted employment with the Milwaukee Police Department, agreed as part of their terms and conditions of employment to "promptly obey any lawful order emanating from any officer of higher rank," MPD Manual ' 2/030.00, to be "always subject to orders from proper authority and to call from civilians," id. ' 2/025.00, to "be always subject to duty although periodically relieved from the routine performance of it," id., and to "obey all orders issued by supervisors assigned to the Internal Affairs Division pertaining to a personnel investigation." Id. ' 3/450.00D. The officers further agreed that the IAD detectives in the factual situation before us do have the power and authority to "immediately" interview them when reviewing a "complaint of delinquency or misconduct on the part of a member of the Department." Id. '' 2/700.10, 450.05D.8...Thus, within the limits set by Atwell, Garrity, and their progeny, if an officer declines to cooperate with an investigation or refuses to obey a lawful command by a superior officer to report for questioning at Department headquarters, he exposes himself to the same potential consequences as an employee in the private sphere: suspension, termination, or other work-related discipline, such as being placed on administrative leave pending an investigation of the charges against him...Having reached this conclusion, we also want to emphasize that public employees, including police officers, are entitled to equal protection of their rights under the law. Thus, we reject the Department's argument that it may seize an officer without probable cause who refuses to obey a command to remain on duty or report to a particular location in order to answer questions as part of a criminal investigation. Rather, the Department's options are somewhat limited when dealing with an officer who has disobeyed a lawful order from his superior officers. First, the Department may institute investigative proceedings that may very well result in the dismissal, suspension, or discipline of the officer...This includes placing him on administrative leave while conducting a further investigation...Second, the Department may briefly stop, frisk, and question the officer consistently with the holding of Terry v. Ohio, provided that the Department adheres to the well-settled rule of law that if a Terry stop continues too long or becomes unreasonably intrusive, it ripens into a de facto arrest that must be based on probable cause...Third, the Department may seize, arrest, and detain the officer for custodial interrogation, provided that the arrest is supported by probable cause.@)

7. Dwan v. City of Boston, 329 F.3d 275 (1st Cir. 2003) (Police officers responded to a    robbery call and to a mistaken Aofficer down@ call.  The suspects fled into a cul-de-sac  and were pursued on foot.  One of the pursuing officers was an African-American in    plain clothes.  As he chased the suspects as they climbed a fence, the plain-clothed officer was pulled to the ground by another unknown officer and severely beaten.  In internal affairs investigation followed.  Dwan initially cooperated and denied knowledge of the officers who beat their fellow officer.  Ultimately, Dwan was subpoenaed before the investigating grand jury, and refused to testify without a grant of immunity.  Eight days later Dwan was placed on paid administrative leave and remained there for 18 months, losing the right to work overtime and special assignments.  Ultimately, he was reinstated when he passed a polygraph examination.  Dwan sued his superiors and the city alleging, inter alia, a violation of this Fifth Amendment right against self-incrimination.  The court struggled with Dwan=s claim, noting that a solid argument could be offered that Dwan was not coerced at all because no one told him before he refused to testify that negative job actions might follow.  The court assumed, however, that a Fifth Amendment claim might lie in official action which retaliates for an assertion of the Fifth Amendment privilege against self-incrimination.  In answer to such a claim, the court adopted an objective standard to measure the government=s action, and found that the police officials who placed Dwan on administrative leave were entitled to qualified immunity.  The court reasoned, A[W]e see nothing unreasonable about the actions taken by the defendants.  It is beyond dispute in this case that unidentified policemen on the scene badly beat a black undercover police officer, mistakenly believing him to have shot another policeman, and it is almost certain that some of the other officers present knew who had done it, denied having knowledge, and supported each other's stories.  The individual defendants, to their credit, were trying to penetrate this familiar wall of silence and bring the wrongdoers to justice.  Dwan may or may not have had such knowledge.  But what the defendants knew was that he had told a story as to why he did not see what happened, admittedly supported by one of Dwan's fellow officers but contradicted in substance by two others (who had no obvious motive to lie), and Dwan then declined to testify about the matter before a grand jury without immunity. On this basis, the defendants were perfectly entitled to begin an investigation into whether Dwan's original claims constituted false reporting and other violations of departmental regulations.  Nor was there anything unreasonable in placing him on administrative leave with pay pending this investigation even though this meant he was not eligible for extra duty which would have meant more pay. Administrative leave, for one reasonably suspected of serious misconduct, is a routine measure--here mitigated by continued pay. That Dwan suffered some disadvantage--as does any innocent citizen who is lawfully but mistakenly arrested--does not make it a constitutional violation.@) 

8. Kearney v. Town of Wareham, No. 02-1264, 2002 U.S. App. Lexis 25133, 8 WH Cases 2d (BNA) 513 (1st Cir. 12/10/2002)  (An officer failed a polygraph examination about his involvement in missing golf clubs recovered by the police.  He was immediately placed on administrative leave, and subsequently fired following his due process hearing.  Though the polygraph was not central to the lawsuit, the court noted, AThe polygraph tests comprise the next step. Kearney's suggestion that the tests were both improvidently worded and poorly administered does not advance his cause.  The tests were constructed and administered by a fully accredited independent examiner who employed the same methodology for both protagonists.  On this record, it is surpassingly difficult to fault the defendants for taking the polygraph results at face value.@)
9. Kearney v. Town of Wareham, No. 02-1264, 2002 U.S. App. Lexis 25133, 8 WH Cases 2d (BNA) 513 (1st Cir. 12/10/2002)  (An officer failed a polygraph examination about his involvement in missing golf clubs recovered by the police.  He was immediately placed on administrative leave, and subsequently fired following his due process hearing.  Though the polygraph was not central to the lawsuit, the court noted, AThe polygraph tests comprise the next step. Kearney's suggestion that the tests were both improvidently worded and poorly administered does not advance his cause.  The tests were constructed and administered by a fully accredited independent examiner who employed the same methodology for both protagonists.  On this record, it is surpassingly difficult to fault the defendants for taking the polygraph results at face value.@)
10. In re Grand Jury Subpoena, 75 F.3d 446 (9th Cir. 1996) (A federal grand jury issued a subpoena for internal affairs records, which included compelled statements made by police officers during the course of the department=s internal investigation.  Because the statements were already in existence and not being compelled for the first time by the grand jury, the Fifth Amendment does not protect the officers= statements from being produced.  This does not, however, eliminate the constitutional protection the officers may have if the government uses their statements against them.  To protect against that threat, there are two solutions:  AOne is a review of the statement by Department of Justice personnel who are not involved in the investigation or prosecution, to redact privileged testimony before either the grand jury or the prosecuting attorneys see the statement...The second procedure is a so-called Kastigar hearing. In such a hearing, the government must bear 'the heavy burden' of proving an independent source for all its evidence.")

II
Due Process B Property Interest

11. Harrington v. Portland, 708 F.Supp 1561 (D. Ore. 9188) (Chief of police has no property interest in her job where city charter clearly states that she was subject to removal by Mayor.)

12. Pesek v. City of Brunswick, 794 F.Supp. 768 (N.D. Ohio 1992) (A property interest may exist be statute; regulation; department manual, policy, or practice; written contract; or express mutual agreement.  But in the absence of one of these foundations for a property interest under state law, there is no right to the protection of due process for job loss.)

13. Mills v. Leath, 709 F.Supp. 671 (D. So. Car. 1988) (Personnel manual guaranteeing employees fairness and equity and compliance with Title VII does not create a property interest or obligate procedural due process.)

14. Ross v. Clayton County, Georgia, Department of Corrections, 173 F.3d 1305 (11th Cir.1999) (A corrections officer holding a supervisory position during a probationary period did not have a property interest in his temporary rank.  Absent department regulations, however,  making it clear that probationary employees could be demoted without a just cause, an employee may have a property interest in his rank in addition to a property interest in continued employment itself.)   

15. Nunez v. City of Los Angeles, 147 F.3d 867 (9th Cir. 1998) (AAlthough one's actual job as a tenured civil servant is property...the prospect of a promotion is not in the same category...To have a property interest, a person clearly must have more than an abstract need or desire...A mere >unilateral expectation= of a benefit or privilege is insufficient; the plaintiff must >have a legitimate claim of entitlement to it.=@  Moreover, Athere is no similar notion of liberty of position or rank within an occupation...there cannot be a deprivation of liberty when even the person's current job is still available to him. As long as employment options within the profession remain, no due process interests have been implicated.@)

16. Muncy v. City of Dallas, Texas, 335 F.3d 394 (5th Cir. 2003) (When a new Chief of Police took office, he sought to significantly reorganize the department and in doing so, demoted 9 command-level officers, including the demoting the second-ranking command officer to Sergeant and the Deputy Chief of Police to Lieutenant  Their subsequent law suit was dismissed on the ground that neither officer had a property interest in his assignment.  The court reasoned, AIt is well-settled that certain public employment situations may endow an employee with a legally cognizable property interest...However, a property interest is not incidental to public employment, instead it must be created by an independent source, such as state law...In general, we have recognized that a property interest is created where the public entity has acted to confer, or alternatively, has created conditions which infer, the existence of a property interest by abrogating its right to terminate an employee without cause.  This abrogation may take the form of a statute, rule, handbook, or policy which limits the condition under which the employment may be terminated...or it may take the form of a more particularized mutual understanding with the employee...Ultimately, however, the question of whether a property interest exists is an individualized inquiry which is guided by the specific nature and terms of the particular employment at issue, and informed by the substantive parameters of the relevant state law.  In Texas, there exists a presumption that employment is at-will unless that relationship has been expressly altered in one of two ways...The at-will relationship may be altered by contract...or by express rules or policies limiting the conditions under which an employee may be terminated... Here, there is no contract or similarly mutual understanding with the City from which the putative property interest might stem...@)

17. Gikas v. Washington School Dist., 328 F.3d 731 (3d Cir. 2003) (Pennsylvania law gave veterans a preference in hiring for government sector jobs.  However, the court held that the Aproperty interest at issue here is not in the teaching position itself, but in the preference.  As such, the District is not required to help applicant veterans become qualified for the job; rather it is required to give those applicants a preference only if they are independently qualified.@)

18. Eddings v. City of Hot Springs, Arkansas, 323 F.3d 596 (8th Cir. 2003) (A former police officer and his wife, an exotic dancer, sued the city for his removal from the police force.  The ex-officer had served on the department for several years, and had completed his one-year probationary period.  He became the subject of an internal affairs investigation when he admitted to using a gaming device and a local nightclub, and to receiving a cash prize.  Following the investigation and hearing before a board at which he was allowed to present his own witnesses and cross-examine the department=s witnesses, he was terminated.  He sued, claiming he was denied due process.  The court ruled that under Arkansas law, Eddings had no property interest in his job.  Even though a city personnel manual established certain review rights for all employees who received notice of adverse employment action, it do not contain a provision that created a Afor-cause@ dismissal standard.  A[W]e have repeatedly held that a handbook which provides a review procedure does not give rise to an expectation of continued employment, but rather only supports an expectation of a right to participate in the review procedure.@)

19. Allen v. City of Henryetta, No. 01-7162 (10th Cir. 02/21/2003) (Allen was terminated from his position as Chief of Police by the City Manager.  Allen was a member of the Oklahoma Police Pension and Retirement System, which provided that no member could be discharged, except for cause.  The trial court refused to find, however, that the former Chief had a protected property interest.  Instead, the court distinguished between Allen=s job rights and his removal from the Pension and Retirement System.  On appeal, the federal court noted that a state case cast doubt upon the trial court=s ruling, the remanded the case to the lower court to determine if the Chief=s procedural protections had been given him.) 

20. Rosen v. City of Virginia Beach, No. 02-2244 (4th Cir. 05/30/2003) (A[O]ne cannot maintain a claim of the deprivation of a legitimate property interest in a position of employment where he has voluntarily resigned the position...It is undisputed that Rosen resigned his position with the Virginia Beach Police Department.   Furthermore, we find Rosen's repeated conclusory allegations that his resignation was rendered involuntary by duress and coercion to be unpersuasive...Accordingly, we deny this claim.@)

21. Moore v. Muncie Police and Fire Merit Commission, 312 F.3d 322 (7th Cir. 2002)  (AWe do not accept Moore's untenable claim that he has a property interest in prospective employment with the Muncie Fire Department.  In order to create a justifiable and reasonable expectation of employment, and thereby establish a property interest, there must be a >mutually explicit understanding= between the parties...But Moore was never hired and thus his allegation that he had a mutually explicit understanding with the Commission regarding future employment as a Muncie firefighter is without merit.  We have previously held that >[t]o recognize a 'property' interest for an appointment to a classified position in the realm of public employment would drastically extend the scope of the due process clause= and we refused to make that extension...We have also previously held that an employee has no property interest in a prospective promotion, even when placed on an eligibility or ranking list.@)
22. Williams v. Seniff, 342 F.3d 774 (7th Cir. 2003) (Williams was employed by the St. Joseph County Sheriff's Department as an Assistant Chief of Police.  He was fired after he made a comment in the media questioning the guilt of an individual who had been convicted of killing a police officer.  Williams sued, claiming, inter alia, a denial of his procedural due process rights.  The court found, however, that A[the] Indiana Code provides that...county police officers appointed to the department...are on probation for a period of one (1) year from the date of appointment@... The Code also provides that the sheriff may dismiss an officer on probation without a hearing...Mr. Williams entered on duty on January 1, 1999; he was fired on August 4, 1999, within the first year of his employment. Consequently, he was a probationary employee when he was terminated. Therefore, the district court properly determined that Mr. Williams did not have a protected property interest in continued employment because of his at-will status.@)
23. Luellen v. City of East Chicago, No. 02-3188 (7th Cir. 11/18/2003) (A Fire Department employee was suspended with pay from his job based on an ongoing criminal investigation into election fraud.  In his suit challenging the actions leading to his suspension, the firefighter alleged that he had been denied his normal pay for on-call time.  The court held against him, finding that A...the temporary loss of this possibility for additional income does not warrant the characterization [of a property interest] given by the district court.  We have recognized that removal or suspension from a tenured position might produce indirect economic effects that trigger the protection of the Due Process Clause.  Nevertheless, we do not believe that the temporary loss of this possibility for additional income is the sort of deprivation that triggers the protection of federal due process.@)
24. Dixon v. City of New Richmond, 334 F.3d 691 (7th Cir. 2003)   (A part-time police officer who was removed from the call-to-duty list when he became the subject of a criminal investigation in another department did no suffer a loss of a property interest.  A[P]art-time officers receive work with the NRPD on an as-needed basis, and the Chief of Police retains sole discretion regarding staffing needs.  Chief Levi's decision to remove Dixon from the call list does not amount to a suspension.  Dixon was still listed as an officer with the NRPD on all personnel and budgetary records throughout 2001 and until May 2002 when formal disciplinary proceedings were completed. Dixon simply was not assigned a part-time shift while serious charges against him were pending in another town.  Similarly, we do not find that Chief Samelstad's actions deprived Dixon of a protected property interest.  We recognize [only] four types of job termination: 1) outright discharge; 2) coerced resignation; 3) constructive discharge; and 4) constructive resignation.@)
25. Silva v. Bieluch, No. 01-15721 (11th Cir. 11/25/2003) (Two deputy sheriffs filed suit after they were transferred from their probationary lieutenancies back to their previous positions by the newly elected sheriff.  Plaintiffs had not supported the new sheriff=s candidacy; they had supported his opponent, the incumbent sheriff.  The court ruled against the deputies on their due process claim, finding that A...under Florida law and under the applicable Palm Beach County Code...deputy sheriffs serving a probationary period can be transferred back to their previous position with no right to appeal.  Thus as a matter of law, Plaintiffs, as probationary employees, had no right to their rank as lieutenants until, at the least, they had served their one-year probationary period. Thus, Plaintiffs can have no property interest in their rank as lieutenants.@)

26. Thomas v. Town of Hammonton, No. 02-3983 (3d Cir. 12/04/2003) (A probationary dispatcher was not denied her due process rights following her dismissal after she complained of sexual harassment and failed to report to work as scheduled.  The court held, AThomas claims only that she possessed a property interest in her job.  The fact that she was an at-will employee is fatal to this claim, however.  Once a determination has been reached by reference to state law that an employee >held [her] position at the will and pleasure of the city,= that finding >necessarily establishes that [the employee] had no property interest=... The fact that state law may grant procedural protections to an at-will employee does not transform his or her interest in continued employment into a property interest protected by the Due Process Clause.  As the Supreme Court explained in Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 (1985): >The point is straightforward: the Due Process Clause provides that certain substantive rights C life, liberty, and property C cannot be deprived except pursuant to constitutionally adequate procedures.  The categories of substance and procedure are distinct. Were the rule otherwise, the Clause would be reduced to a mere tautology. "Property" cannot be defined by the procedures provided for its deprivation any more than can life or liberty.@)

III.   Due Process - Substantive
1. Kelley v. Johnson, 425 U.S. 238 (1975) (A police department=s regulation concerning the acceptable length of officers= hair did not violate any constitutional protection.  The Court noted that both the state and federal governments, as employers, have interests sufficient to justify comprehensive and substantial restrictions upon the freedoms of their employees that go beyond the restrictions they might impose on the rest of the citizenry.  Recognizing that the overwhelming majority of state and local police officers are clean shaven and uniformed, either for the purpose of making them readily recognizable to the public or to foster an esprit de corps, the Court concluded that either purpose provided a sufficiently rational justification for the regulation to outweigh the respondent's claim under the liberty guarantee of the Fourteenth Amendment.)

2. Rathert v. Village of Peotone, 903 F.2d 510 (7th Cir.), cert. denied, 111 S.Ct. 297 (1990) (Public respect and esprit de corps goals of a department justify a policy forbidding the wearing of ear studs by two officers, even off-duty.)

3. Weaver v. Henderson, 984 F.2d 11 (1st Cir. 1993) (Policy banning facial hair for all Massachusetts state troopers, except for undercover officers and officers with medical justification was lawful.  Even though other departments do not have such a stringent rule, it does not become irrational because it is not universal.)

4. Booth v. State, Department of Public Safety and Correctional Services, 327 F.3d 377 (4th Cir. 2003) (A corrections officers who wore his hair in dreadlocks based on his Rastafarian religion was entitled to present evidence to the trial court that a department policy that prohibited such a hairstyle unfairly discriminated against him under the First Amendment protection for the Free Exercise of religion.)

5. Decker v. City of Hampton, 741 F.Supp. 1223 (E.D. Va. 1990) (Secondary employment restrictions are valid based on need for mental and physical preparedness for duty, availability for emergency call to duty, and avoidance of conflict of interests.)

6. Hartman v. City of Petaluma, 846 F.Supp. 946 (N.D. Cal. 1994) (A police applicant admitted prior cocaine use 6 times and marijuana use 3-4 times failed a polygraph.  He then admitted drug use Aplus or minus 100 times.  AThe legitimate concern over this specific deception gave the Department sufficient grounds to reject plaintiff=s application.@  A police department has the right to demand both honesty and a history of law-abiding conduct as a qualification for employment.)

7. NAACP v. Town of Harrison, 940 F.2d 792 (3rd Cir. 1991) (The town=s residency rule disparately impacted minorities who did not meet the requirement because of the high cost of housing.  Though the rule would survive a constitutional challenge, its application violated Title VII of the Civil Rights Act.)

8. Hawkins v. Holloway, 316 F.3d 777 (8th Cir. 2003) (Nine employees who worked for the Ray County, Missouri, Sheriff's Department brought a 42 U.S.C. ' 1983 action against Sheriff Gary Holloway alleging that the Sheriff threatened to shoot several of them with his loaded handguns and that the sheriff inappropriately touched them and made sexually suggestive comments to them during the course of their employment.  They claim the sheriff's malfeasance violated their substantive due process rights under the Constitution.  The court noted, ASubstantive due process offers only limited protections and only guards against the exercise of arbitrary and oppressive government power...In the context of allegations that a state official has abused his executive power, the test we employ to ascertain a valid substantive due process violation is >whether the behavior of the governmental officer is so egregious, so outrageous, that it may fairly be said to shock the contemporary conscience.=" The court ruled, however, that except for the Sheriff=s inappropriate touching of a female, the Aallegations of inappropriate sexual contact on the sheriff's part instead fall into the category of misconduct for which no constitutional remedy is available...Not every inappropriate or unwanted touching by a public official, even if accompanied by vulgar comments of a sexual nature, can amount to the >brutal and inhumane abuse of official power= necessary to demonstrate a violation of an individual's bodily integrity sufficient to support a constitutional violation.  is a sad commentary on the state of our society, but allegations similar to those the plaintiffs make against the sheriff are commonplace in many Title VII hostile work environment cases that come before us, and they simply do not amount to behavior that the Constitution prohibits under the rubric of contemporary conscience shocking substantive due process. State tort law is, instead, a proper source of any remedy.@  With regard to the pointing of the Sheriff=s weapon at employees, the court reached a different conclusion: AAs one would imagine, neither party has cited a case, nor have we come across one, where a public official has threatened to employ deadly force as a means of employee discipline or as a way to express frustration...[A]n official's threat to employ deadly force for no legitimate reason rises to a substantive due process violation.@)

9. Grusendorf v. City of Oklahoma City, 816 F.2d 539 (10th Cir. 1987) (Grusendorf took three puffs from a cigarette while on his unpaid lunch break from his job as a firefighter trainee with the Oklahoma City Fire Department.  He was fired that afternoon by his supervisor on the ground that he had violated the terms of an agreement he signed as a precondition of employment that he would not smoke a cigarette, either on- or off-duty, for a period of one year from the time he began work.  His subsequent challenge to that rule was unsuccessful.  The court held that A[W]e consider whether there is a rational connection between the non-smoking regulation and the promotion of the health and safety of the firefighter trainees. We need look no further for a legitimate purpose and rational connection than the Surgeon General's warning on the side of every box of cigarettes sold in this country that cigarette smoking is hazardous to health.  Further, we take notice that good health and physical conditioning are essential requirements for firefighters. We also note that firefighters are frequently exposed to smoke inhalation and that it might reasonably be feared that smoking increases this health risk. We conclude that these considerations are enough to establish, prima facie, a rational basis for the regulation.@)

10. Zalewska v. County of Sullivan, New York, 316 F.3d 314 (2d Cir. 2003) (A transit authority dress code that required all workers to wear pants as part the uniform was challenged by a female, who desired to wear a skirt.  The department defended its policy on the ground that it was designed to A...encourage...customers to be more respectful of the drivers, to foster a positive esprit-de-corps among drivers and to project an overall positive appearance for the County of Sullivan in its ongoing efforts to promote itself...[and because] pants are safer than skirts for the operators of vans, particularly vans with chair lifts, as the operator must assist customers on and off the vehicle."  In upholding that rationality of the dress code, the court said, AWe accept that safety, professionalism, and a positive public image are legitimate interests for the county to pursue, and we are not in a position to weigh arguments in favor of and against a pants-only uniform for fear of treading on executive ground...We do think, however, that the prohibition on the wearing of a skirt as an adjunct of professionalism and in encouraging customer respect may be somewhat problematic. Were it our decision to make, we would perhaps not embrace the notion that skirts are inherently unprofessional or that wearing them does not encourage customer respect or enhance the service's public image. But, it is not our decision to make and, in any event, we have already accepted that safety, professionalism, and a positive public image are legitimate interests for the county to pursue. Hence, we defer to the county's decision and uphold its no-skirt dress code for female van drivers employed by the county.@)

11. Herts v. Smith, 345 F.3d 581 (8th Cir. 2003) (A school employee sued her school district alleging it failed to renew her employment contract as a result of her testimony at a hearing on a desegregation case.  She claimed the school district=s actions violated, inter alia, her rights under the Due Process Clause of the Constitution.  ATo determine whether a violation of an individual's substantive due process rights has occurred, the question is whether the officials acted in an arbitrary or capricious manner, or so as to shock the conscience...The constitutional right to substantive due process includes a right to be >free from discharge for reasons that are 'arbitrary and capricious,' or in other words, for reasons that are trivial, unrelated to the education process, or wholly unsupported by a basis in fact=...As this Court has most recently stated, >an official's conduct must generally be intended to inflict harm to be conscience shocking in the constitutional sense=...Although the non-renewal of Dr. Herts's contract may be constitutionally suspect for other reasons, it cannot be said to rise to the level of conscience-shocking.  The reasons given for the non-renewal of Dr. Herts's contract were not trivial, nor were they wholly unsupported.  Nor can the non-renewal be described as arbitrary or capricious action.@)

IV
Due Process B Procedural
12. Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985) (The Due Process Clause of the U.S. Constitution protects state-created property interests by safeguarding against mistaken action.  Due process requires oral or written notice of the charges, an explanation of the evidence supporting the charges, and an opportunity for the employee to tell her/his side of the story.  Generally, this process should precede the adverse employment action, though a prompt, post-deprivation hearing may be permissible.  The formality of the process is related to the seriousness of the discipline and the availability of post-deprivation appellate rights.)

13. Gilbert v. Homar, 117 S.Ct. 1807 (1997) (A university police officer was arrested at the home of a family friend during a drug raid conducted by the state police.  He was charged with several offenses, including at least one felony.  When the university police force was notified of its officer=s arrest, it immediately suspended the officer without pay pending an investigation of the criminal charges lodged against him.  Approximately three weeks later, the officer met with his Chief and the University=s personnel director and was given the opportunity to tell his side of the story.  The officer was not, however, told that the state police had provided a report of this alleged confession made on the day of his arrest; he was consequently unable to respond to the damaging statements attributed to him by the state police.  The officer was ultimately demoted to a non-police position with the university A...as a result of admissions made by [him] to the...state police.@  The officer sued, claiming a violation of his due process rights.  The Court distinguished the requirements of due process in the contexts of termination and suspensions without pay, noting that due process is a flexible, non-technical concept designed as an initial check against mistaken action.  To determine what process is due, the Court instructed three factors be considered: (1) the interests of the individual, (2) the risk of erroneous deprivation of those interests and the probable value of additional or substitute procedural safeguards, and (3) the government interests.  A[T]he government does not have to give an employee charged with a felony a paid leave at taxpayer expense.  If his services to the government are no longer useful once the felony charge has been filed, the Constitution does not require the government to bear the added expense of hiring a replacement while still paying him.@  Finally, the Court affirmed that the concept of due process in these circumstances included a post-suspension hearing.  Though the court declined to decide the time limit in which the hearing must take place, it suggested that where additional facts are acquired during the period of suspension that cast doubt on the reasons for the original action, the post-suspension hearing should be held promptly .)

4. Mustafa v. Clark County School District, 157 F.3d 1169 (9th Cir. 1998) (The rule of Gilbert v. Homar applies to the suspension of a school teacher accused of sexual abuse since a teacher holds a Aposition of great public trust and high public visibility."  A[A]lthough this case differs from Gilbert inasmuch as Mustafa's suspension was not based on an independent determination of probable cause that a serious crime had been committed... the Supreme Court emphasized in Gilbert that what is important is that the employer's decision to suspend the employee not be "baseless or unwarranted.")

14. Torres-Rosado v. Rotger-Sabat, No. 02-2103 (1st Cir. 07/02/2003) (An Agent in Puerto Rico=s Special Investigations Bureau sued after she was terminated for writing a critical internal memorandum asserting that a public corruption investigation was being delayed for political reasons that might amount to a coverup.  Part of her suit alleged wrongful termination in violation of her due process rights.  The court summarized the law as follows: ADue process requirements do not attach to the paid suspension...The Supreme Court explained in Loudermill that a government employer who wishes to remove a worker immediately may suspend that worker with pay until the procedures associated with termination can be completed...More recently, a unanimous Supreme Court rejected a categorical rule imposing constitutional due process requirements on suspensions without pay...Plaintiff's paid suspension in this case, which caused only a very temporary deprivation of job functions and no financial loss, did not give rise to any constitutional entitlement to due process.  The termination of her employment, however, did require due process.@  The court then noted that the requirements of procedural due process do not require a court to review the reasons for the government=s actions, but only the manner in which it proceeded.  In this case, the court held the government had complied with the requirements of due process: APlaintiff received far more than the minimum elements of procedural due process: "some kind of a hearing" and an opportunity to respond to the allegations against her...The day she returned to the office, November 20, 1998, she received notice of the investigation and a copy of the documents enumerating the allegations against her.  When the investigation was complete, the January 28, 1999, letter informed plaintiff of its specific conclusions, that she faced possible termination, and that she had a right to a hearing before such action was taken.  Finally, the hearing on April 9, 1999, was conducted before an examining officer, plaintiff was accompanied by counsel, plaintiff herself testified, and she had the opportunity to present other witnesses and evidence...@  Accordingly, the court found no constitutional infirmity.)

15. Buchanan v. Department of Energy, 247 F.3d 1333 (Fed. Cir. 2001)  (AThe last-chance agreement was a product of several years of petitioner's repeated failure to be available to work full-time at her position, and repeated failures on her part to notify the agency and obtain permission for such absences. Despite enormous patience and accommodation by the agency throughout her tenure as an employee, and repeated warnings that any further failure to be "on duty" would lead to her termination, petitioner does not dispute that she was absent from her work station and not performing her assigned tasks for much of the day on August 9, 1999, without notifying or obtaining permission from her supervisor as specifically required by the agreement. We hold that such conduct was a violation of the terms of the last-chance agreement and that a hearing was not required.@)

16. Dixon v. City of New Richmond, 334 F.3d 691 (7th Cir. 2003)   (A police officer who also worked as a part-time officer for another department was not denied due process when he was not called into work during the time he was under investigation for serious violations in his full-time department.  The Chief refused to give him any assignments, but had the discretion to use or not use part-time employees as he deemed appropriate.  Moreover, he was not constructively discharged by that decision: AConstructive discharge occurs when the employee quits because working conditions with his employer become >simply intolerable=... Here, Chief Samelstad maintained the agreement reached between Dixon and Chief Levi while the Somerset charges were pending.  He did not return Dixon's name to the call list but continued to consider Dixon a part-time officer with the NRPD.  In fact, communication in January and February 2002 between Chief Samelstad, Dixon, and Waterman shows that Chief Samelstad directly informed Dixon that he was still considered an officer with the NRPD and that his status with the department would not be reviewed pending the resolution of the Somerset situation.  Because this agreement was reached at Dixon's request, he cannot claim it was >simply intolerable.=")

17. Police Officer Bill of Rights -- E.g., Florida Police Officers' Bill of Rights, Sections 112.531-112.535, Florida Statutes (1993)

A112.532 Law enforcement officers' and correctional officers' rights.--All law enforcement officers and correctional officers employed by or appointed to a law enforcement agency or a correctional agency shall have the following rights and privileges: 

(1) RIGHTS OF LAW ENFORCEMENT OFFICERS AND CORRECTIONAL OFFICERS WHILE UNDER INVESTIGATION.--Whenever a law enforcement officer or correctional officer is under investigation and subject to interrogation by members of his or her agency for any reason which could lead to disciplinary action, demotion, or dismissal, such interrogation shall be conducted under the following conditions: 

(a) The interrogation shall be conducted at a reasonable hour, preferably at a time when the law enforcement officer or correctional officer is on duty, unless the seriousness of the investigation is of such a degree that immediate action is required.

(b) The interrogation shall take place either at the office of the command of the investigating officer or at the office of the local precinct, police unit, or correctional unit in which the incident allegedly occurred, as designated by the investigating officer or agency. 

(c) The law enforcement officer or correctional officer under investigation shall be informed of the rank, name, and command of the officer in charge of the investigation, the interrogating officer, and all persons present during the interrogation. All questions directed to the officer under interrogation shall be asked by and through one interrogator at any one time. 

(d) The law enforcement officer or correctional officer under investigation shall be informed of the nature of the investigation prior to any interrogation, and he or she shall be informed of the name of all complainants. 

(e) Interrogating sessions shall be for reasonable periods and shall be timed to allow for such personal necessities and rest periods as are reasonably necessary. 

(f) The law enforcement officer or correctional officer under interrogation shall not be subjected to offensive language or be threatened with transfer, dismissal, or disciplinary action. No promise or reward shall be made as an inducement to answer any questions. 

(g) The formal interrogation of a law enforcement officer or correctional officer, including all recess periods, shall be recorded on audio tape, or otherwise preserved in such a manner as to allow a transcript to be prepared, and there shall be no unrecorded questions or statements. Upon the request of the interrogated officer, a copy of any such recording of the interrogation session must be made available to the interrogated officer no later than 72 hours, excluding holidays and weekends, following said interrogation. 

(h) If the law enforcement officer or correctional officer under interrogation is under arrest, or is likely to be placed under arrest as a result of the interrogation, he or she shall be completely informed of all his or her rights prior to the commencement of the interrogation. 

(i) At the request of any law enforcement officer or correctional officer under investigation, he or she shall have the right to be represented by counsel or any other representative of his or her choice, who shall be present at all times during such interrogation whenever the interrogation relates to the officer's continued fitness for law enforcement or correctional service. 

(j) Notwithstanding the rights and privileges provided by this part, this part does not limit the right of an agency to discipline or to pursue criminal charges against an officer. 

(2) COMPLAINT REVIEW BOARDS.--A complaint review board shall be composed of three members: One member selected by the chief administrator of the agency or unit; one member selected by the aggrieved officer; and a third member to be selected by the other two members. Agencies or units having more than 100 law enforcement officers or correctional officers shall utilize a five-member board, with two members being selected by the administrator, two members being selected by the aggrieved officer, and the fifth member being selected by the other four members. The board members shall be law enforcement officers or correctional officers selected from any state, county, or municipal agency within the county. There shall be a board for law enforcement officers and a board for correctional officers whose members shall be from the same discipline as the aggrieved officer. The provisions of this subsection shall not apply to sheriffs or deputy sheriffs. 

(3) CIVIL SUITS BROUGHT BY LAW ENFORCEMENT OFFICERS OR CORRECTIONAL OFFICERS.--Every law enforcement officer or correctional officer shall have the right to bring civil suit against any person, group of persons, or organization or corporation, or the head of such organization or corporation, for damages, either pecuniary or otherwise, suffered during the performance of the officer's official duties or for abridgment of the officer's civil rights arising out of the officer's performance of  official duties. 

(4) NOTICE OF DISCIPLINARY ACTION.--No dismissal, demotion, transfer, reassignment, or other personnel action which might result in loss of pay or benefits or which might otherwise be considered a punitive measure shall be taken against any law enforcement officer or correctional officer unless such law enforcement officer or correctional officer is notified of the action and the reason or reasons therefor prior to the effective date of such action. 

(5) RETALIATION FOR EXERCISING RIGHTS.--No law enforcement officer or correctional officer shall be discharged; disciplined; demoted; denied promotion, transfer, or reassignment; or otherwise discriminated against in regard to his or her employment or appointment, or be threatened with any such treatment, by reason of his or her exercise of the rights granted by this part.@ 
V.  Liberty Claims
18. Siegert v. Gilley, 111 S.Ct. 1789 (1991) (A claim for impingement of one=s liberty interest is not stated unless the alleged defamatory statement occurs in the context of dismissal or termination of employment.  When an employee voluntarily resigns, information can be disseminated to a prospective employer without implicating the former employee=s Fifth/Fourteenth Amendment liberty interest.  State tort liability, however, is still possible.)

19. Elam v. Williams, 753 F.Supp. 1530 (D. Kan. 1990), aff=d, 953 F.2d 1391 (10th Cir. 1992) (Even if no property interest exists, Awhen the termination is accompanied by public dissemination of the reasons for the dismissal, and those reasons would stigmatize the employee=s reputation or foreclose future employment opportunities, due process requires that the employee be provided a hearing at which he may test the validity of the proffered grounds for dismissal.@)

20. Cannon v. City of West Palm Beach, 250 F.3d 1299 (11th Cir. 2001) (A firefighter was denied a promotion, even though he earned the highest score on the promotional examination, because of a derogatory memorandum that had been placed in his personnel file by his superior.  AIn order to establish that a deprivation of a public employee's liberty interest has occurred without due process of law, the employee must prove that: (1) a false statement (2) of a stigmatizing nature (3) attending a governmental employee's discharge (4) was made public (5) by the governmental employer (6) without a meaningful opportunity for employee name clearing...We have publication here, because placing information in a public employee's personnel file, at least where it is open to public inspection as such files are in Florida, is publication...All of the other elements necessary for a stigma-plus cause of action are present, by virtue of the allegations in Cannon's complaint, except one: that the stigmatizing information was placed in Cannon's file during the course of his discharge from employment.  Cannon has not alleged that he was discharged, only that he has been repeatedly denied a promotion...[N]o loss of income or rank occurred, and absent a discharge or more, injury to reputation itself is not a protected liberty interest...in this circuit a >discharge or more= is required in order to satisfy the >plus= element of the stigma-plus test. A transfer or a missed promotion is not enough.@)

21. Buxton v. City of Plant City, 871 F.2d 1037 (11th Cir.1989) (A police officer was dismissed for excessive force and was reported to the Florida Criminal Justice Standards and Training Commission.  A decertification proceeding was dismissed due to the unavailability of witnesses.  Thereafter, the officer sought employment with another Florida department.  His prospective employer produced the officer=s signed waiver and obtained his personnel records, including the internal affairs investigation that led to his dismissal.  The officer/applicant sued his former department contending that the presence of stigmatizing information in his  personnel file was sufficient publication to implicate the liberty interest under the due process clause of the fourteenth amendment to the United States Constitution.  The court agreed with the officer, holding that, ABecause of the stigmatizing material in Buxton's personnel file and the internal affairs report of the...incident, both a part of the public records pursuant to Fla.Stat. '' 119.01 and 119.07, Buxton has been foreclosed from several employment opportunities. Buxton's rights >to live and work where he will=; >to pursue any livelihood or avocation=; and >to engage in the common occupations of life= have been limited by placing his personnel file and the internal affairs report...into the public record.   Buxton's personnel file and the internal affairs report of the English incident have stigmatized Buxton in the eyes of potential law enforcement employers and in the minds of citizens reviewing this public information. The personnel file and the internal affairs report became public, pursuant to Fla.Stat. ' 112.433, at the conclusion of the investigation which culminated with Buxton's termination. Because the information in the file may be reviewed years after it is filed, its publication, for due process purposes, must be held to occur at the time of filing. Protection of the due process name clearing right cannot be effectively afforded any other way...We hold that a public employer is required to provide the opportunity for a post-termination name-clearing hearing when stigmatizing information is made part of the public records, or otherwise published. Notice of the right to such a hearing is required.@)
22. Eddings v. City of Hot Springs, Arkansas, 323 F.3d 596 (8th Cir. 2003) (A former police officer and his wife, an exotic dancer, sued the city for his removal from the police force.  The ex-officer had served on the department for several years, and had completed his one-year probationary period.  He became the subject of an internal affairs investigation when he admitted to using a gaming device and a local nightclub, and to receiving a cash prize.  Following the investigation and hearing before a board at which he was allowed to present his own witnesses and cross-examine the department=s witnesses, he was terminated.  He sued, claiming his reputation had been damaged in violation of his due process rights.  The court held that AMr. Eddings did enjoy a protected liberty interest in his >good name, reputation, honor, or integrity=...but he failed to present evidence tending to demonstrate that public officials had made untrue and stigmatizing statements about him to the public.  When asked about the basis of his procedural due process claim for deprivation of a protected liberty interest, Mr. Eddings made vague reference to newspaper articles about his termination and speculated that Chief Ashcraft must have leaked information to the press.  However, Mr. Eddings could not produce or specifically identify the allegedly damaging articles. Further, he provided no evidence to support his allegation that Chief Ashcraft had made statements to the public concerning the termination.  To state a procedural due process claim against a state employer for deprivation of a protected liberty interest in a public employee's reputation, it is necessary to show defamation by a state actor during the course of termination.@)
23. Hazzard v. City of East Palo Alto, 74 F.3d 1245 (9th Cir. 1996) (A police officer terminated from employment was entitled to have a trial court=s adverse summary judgment order overturned on the issue of a deprivation of liberty without due process where he alleged the police chief Aissued a press release only days before Hazzard's termination that clearly implied that Hazzard was suspected of theft [and]...also made statements to a reporter that made clear that Hazzard was under investigation because he was suspected of theft.@   Those allegations, if proven, could establish a valid liberty interest claim.)

24. Silva v. Bieluch, No. 01-15721 (11th Cir. 11/25/2003) (Two sheriff=s deputies were demoted from probationary positions by the newly elected sheriff.  Among other claims, the deputies asserted the demotions implicated their liberty interest protected by the Constitution.  The court disagreed: APlaintiffs' transfer back to their previous positions did not implicate any violation of their liberty interests qualifying for due process protection.  We review liberty interest claims under the >stigma-plus= test where >[e]ssentially, a plaintiff claiming a deprivation based on defamation by the government must establish the fact of the defamation 'plus' the violation of some more tangible interest before the plaintiff is entitled to invoke the procedural protections of the Due Process Clause=...Even assuming Plaintiffs could establish the requisites for defamation, Plaintiffs' retention of employment negates a claim that they were denied their liberty interests...during the campaign season, Plaintiffs were promoted from the rank of sergeant to the rank of lieutenant by the previous sheriff, Neumann.  Newly-elected sheriff, Defendant Bieluch returned Plaintiffs' to their previous ranks, as sergeants. This act only constitutes an internal transfer of employment status not providing the "additional loss of a tangible interest necessary to give rise to a liberty interest...")

25. Allen v. City of Pocahontas, Arkansas, 340 F.3d 551 (8th Cir. 2003) (A Housing Authority employee was fired from her position following her testimony against her superior in a civil suit.  Her lawsuit included a claim that her dismissal violated her protected liberty interest under the Constitution.  The court ruled against her, noting that: AAn employee's liberty interest is implicated where the employer levels accusations at the employee that are so damaging as to make it difficult or impossible for the employee to escape the stigma of those charges...In addition to demonstrating that the proffered reasons for discharge were stigmatizing, an employee asserting violation of a liberty interest must further show that his employer made those reasons public...This Court agrees with the conclusion reached by the District Court.  First, the proffered reasons for Allen's terminationBinsubordination and tenant complaintsBare not so sufficiently stigmatizing as to implicate a liberty interest.  Second, even if the charges were sufficiently damaging as to implicate a liberty interest, there is no evidence in the record to indicate that any of the Defendants made the reasons for Allen's termination public...Because the Court concludes that Allen's termination implicates neither a constitutionally protected property interest nor a constitutionally protected liberty interest, Allen's claims under the Fourteenth Amendment were appropriately dismissed.@)

VI.  Equal Protection
26. Fernandez v. State of Georgia, 716 F.Supp. 1475 (M.D. Ga. 1989) (A requirement that state troopers be Anative-born U.S. citizens@ violates the Equal Protection Clause of the Constitution.  Naturalized citizens are entitled to the same rights as native-born citizens.)

27. Johnson v. City of Tarpon Springs, 758 F.Supp. 1473 (M.D. Fla. 1991) (The police department did not violate equal protection rights of a supervisory officer by demoting him for being overweight, since holding the officer who held the second ranking position in the agency to a higher standard was rationally related to the department=s legitimate goal of fostering community respect, establishing role models, and increasing price and morale among employees.)

28. Polanco v. City of Austin, 78 F.3d 968 (5th Cir. 1996) (Jury verdict of $290,000 awarded to an Hispanic detective who was fired for overzealousness while an Anglo officer received only a reprimand was affirmed as unsustainable disparate treatment.)

29. Thigpen v. Bibb County, Georgia, 216 F.3d 1314 (11th Cir. 2000) (White police officers challenged the continued constitutionality of an employment promotion policy adopted in settlement of a prior racial discrimination suit against the Bibb County, Georgia, Sheriff's Department.  The officers claimed that the promotion policy's mandate that the Department award fifty percent of all annual promotions to black officers denies them the opportunity to compete for those promotions and thus violates their right to equal protection of the laws.  The court found that the officers could proceed on a constitutional claim without also or alternatively proceeding with a Title VII claim: A[T]he right to equal protection of the laws can be pleaded exclusive of a Title VII claim. Although discrimination claims against municipal employers are often brought under both Title VII and the equal protection clause (via section 1983), the two causes of action nonetheless remain distinct. Plaintiffs' section 1983 equal protection claims, therefore, are not barred by Plaintiffs' failure to plead Title VII claims.@  Accordingly, the officers were entitled to a trial court decision on whether they were unfairly excluded from competing for the Department=s annual promotions.)

30. Jordan v. City of New London, unpublished, (Civ. No. 99-9188, 2nd Cir. 8/23/00) (Applicant denied employment because of his high intelligence test scores had no equal protection claim.  AEven absent a strong proven statistical correlation between high scores on the Wonderlic test and turnover resulting from lack of job satisfaction, it is enough that the city believed -- on the basis of material prepared by the test maker and a letter along similar lines sent by the LEC B that there was such a connection.  Plaintiff presented some evidence that high scorers do not actually experience more job dissatisfaction, but that evidence does not create a factual issue, because it matters not whether the city=s decision was correct so long as it was rational.  The city could rationally have relied upon the guide to interpreting test results provided by the test maker as justification for reducing the size of the applicant pool with both a low and a high cut off.  Even if unwise, the upper cut was a rational policy instituted to reduce job turnover and thereby lessen the economic cost involved in hiring and training police officers who do not remain long enough to justify the expense.@) 

31. Williams v. Hansen, 326 F.3d 569 (4th Cir. 2003) (A police chief, in response to allegations of discrimination against African-American officers within his department ordered that all African-American officers within the department should be interviewed to determine if they had been victims of discrimination or knew of instances of discrimination.  No white officers were interviewed.  The court disagreed that the Chief=s order violated the precept of equal protection.  A[W]e will not hold that a public official attempting to ascertain whether there is discrimination in his department may not initiate the process by seeking the views of members of the group which allegedly is the target of discrimination...In this case the black and white officers were not similarly situated with respect to the object of Hansen's inquiry as the former but not the latter were allegedly subject to discrimination.  Thus, Hansen could treat the groups differently in directing that officers be interviewed without violating the Equal Protection Clause...The fact is that the black and white officers for the purposes of the matter into which Hansen was inquiring, i.e., was there discrimination against black officers in his department, were not similarly situated. Thus, plaintiffs do not set forth valid claims for the deprivation of a constitutional right and their case fails at the outset.  We hasten to add, however, that our opinion should not be overread. Certainly, for most purposes officers in a police department must be regarded as similarly situated regardless of their race. Thus, in matters such as assignments, promotions, and salary levels a racebased distinction among officers would be subject to strict scrutiny in an equal protection analysis.  But it would be illogical to hold that officers in one racial group are similarly situated in an inquiry into whether there is discrimination against members of their racial group as compared to officers not within the group.@)

32. Cotter v. City of Boston, 323 F.3d 160 (1st Cir. 2003) (Seven white officers= right to equal protection was not violated when 3 African-American officers, who had the same ranking on the promotion list, were granted promotions.  The court noted that the department had a heavy burden to justify the promotions: ARace-based distinctions are inherently suspect and are therefore subject to the most searching examination...The BPD's racially-based promotional decision must withstand strict scrutiny -- the government must show that the classification is narrowly tailored to further a compelling governmental interest...The remedying of past discrimination is a compelling state interest, so long as there is a >strong basis in evidence for the conclusion that the [government action] serves a remedial purpose with respect to past discrimination=...There must be evidence of discrimination specific to the governmental agency seeking to use racial preference; "societal" discrimination, on its own, will not support affirmative action.@  Outlining a history of racial disparities within the Boston Police Department, the court found that the department had met its burden.  Therefore, there was no unlawful discrimination or a denial of equal protection.@)

33. Williams v. Seniff, 342 F.3d 774 (7th Cir. 2003) (An Assistant Chief in the Sheriff=s Department was dismissed for questioning the guilt of a criminal defendant charged with killing a police officer.  Among other challenges made to his dismissal, the plaintiff alleged a violation of his equal protection rights.  The court said, A...Williams can prevail on his equal protection claim by offering direct proof of discriminatory intent, or he may prove discriminatory intent by circumstantial evidence.  In the employment context, the latter approach is usually accomplished through the use of the burden-shifting paradigm of McDonnell Douglas Corp. v. Green...Under the McDonnell Douglas approach, >the plaintiff first must establish by a preponderance of the evidence a prima facie case of discrimination, which creates a presumption that the employer unlawfully discriminated against the plaintiff=...Once a plaintiff establishes a prima facie case, the burden shifts to the employer to produce evidence of a legitimate, nondiscriminatory reason for the action alleged by the plaintiff to be discriminatory...Once the employer has shouldered its burden of production, the plaintiff then must establish by a preponderance of the evidence that the proffered reasons for the alleged discriminatory action are pretextual...As in most cases of discrimination in the employment context, Mr. Williams does not make out a case of discriminatory intent through reliance on direct evidence of discriminatory intent.  We therefore turn to the indirect method outlined in McDonnell Douglas to ascertain whether he has established a case through circumstantial evidence. To establish the basic prima facie case of an equal protection violation, Mr. Williams must demonstrate that (1) he is a member of a protected class, (2) he is similarly situated to members of the unprotected class, (3) he suffered an adverse employment action, and (4) he was treated differently from members of the protected class. To this formulation, some of our cases add independently a fifth criterion: that the defendant acted with discriminatory intent -- although such an addition is really a redundancy.  Upon examination of the record, we must conclude that Mr. Williams has not provided evidence sufficient to withstand summary judgment. First, Mr. Williams has not identified a similarly situated administrator of the unprotected class who was treated more favorably.. Mr. Williams assumes that the relevant similarly situated class would be all administrative officers in the sheriff's department.  However, he has provided no evidence that his performance was satisfactory other than his own statements to that effect.  In contrast, Sheriff Seniff has presented a number of nondiscriminatory bases for his decision to terminate Mr. Williams, including Mr. Williams' disagreement with the Sheriff's negative assessment of his job performance at the August 4, 1999 performance evaluation and Mr. Williams' refusal to submit to a polygraph exam...Sheriff Seniff's criticisms of Mr. Williams' performance included displeasure with Mr. Williams' lack of punctuality, poor communication skills, strained relationships with other agencies, and failure to reduce the jail population, a task with which he had been charged...Mr. Williams' only evidence contradicting Sheriff Seniff's evaluation of his performance is his own deposition. Mr. Williams contends that the Sheriff's negative evaluation of his performance was factually incorrect. Mr. Williams seeks to rebut charges by citing selected examples of the Sheriff's complaints and arguing that they are pretextual...@)

34. Mercer v. City of Cedar Rapids, 308 F.3d. 840 (8th Cir. 2002) (A female probationary officer challenged her dismissal when she was fired for engaging in an extramarital affair with another officer on a single ground -- that she was treated differently than a similarly situated male because Captain Peters , the officer with whom she was sexually involved, received no discipline for engaging in the same behavior that resulted in her termination.   The court rejected the challenge:  AThis argument cannot overcome the established law of this circuit that >troopers beyond the probationary period are not similarly situated to a probationary trooper,= and therefore treating a non-probationary trooper more favorably than a probationary trooper is not probative evidence of pretext...Mercer argues that this principle should not apply because she was terminated only four days before the end of her probationary period.  But this rejoinder is wide of the mark.  Regarding her equal protection claim, when a '1983 plaintiff compares government employees who are not similarly situated, and the dissimilarities do not result from suspect classifications, >any different treatment is justified if it is rationally related to a legitimate governmental interest=...Here, distinguishing between permanent and probationary employees on issues such as tenure and discipline serves a legitimate government interest, even if it results in arguably unfair disparate treatment in a particular case.  Thus, the district court properly granted summary judgment dismissing Mercer's equal protection claim.@)

VII.  Right of Privacy
1. Fugate v. Phoenix Civil Service Board, 791 F.2d 736 (9th Cir. 1986) (Officers could be disciplined for Aconduct unbecoming@ arising from public, on-duty affairs with prostitutes.  Potential conflicts of interest, compromise of performance, blackmail, morale and damage to the reputation of the department are all rational reasons for discipline.)

2. Allen v. Police and Firefighters Retirement and Relief Board, 560 A.2d 492 (D.C. App. 1989) (Discharge for unfitness for duty because policeman had Atwo families@ was not justified despite psychological evaluation that officer was immature, impulsive, exploitive and deceitful in social relations.  The department was unable to show the dual family relationship adversely affected the officer=s on-duty performance or the department.)

3. Fleisher v. City of Signal Hill, 829 F.2d 1491 (9th Cir. 1987) (A police officer was terminated for conduct that occurred while he was a member of the Explorer Scout Post attached to the department.  At the age of 19, he had sex with another member of the Explorer Post, who was only 15 at the time.  The officer was charged with statutory rape and terminated.  He sued, claiming, inter alia, a violation of his right to privacy and free association.   The court disagreed,  A[T]he Department did not violate Fleisher's right of privacy by terminating him because of his admitted misconduct.  This conduct was illegal, inappropriate in an individual who aspired to become an officer on the Department's police force, and detrimental to the Department as a whole.  The illegality of Fleisher's behavior creates a substantial barrier to his successfully asserting a privacy claim...The Department has a manifest interest in ensuring that minor girls who join the Explorer program do not become the victims of statutory rape as a result of their participation in the program.  If behavior like Fleisher's became commonplace in the Post, the Explorer program would be the object of community disrepute.  Similarly, if it became known that the Department was willing to hire as permanent officers individuals who had admitted to acts amounting to statutory rape with female Explorers, the entire Department's reputation could suffer.  Finally, if other members of the Department learned that the Department would hire admitted violators of the law as permanent officers, Department morale would suffer as well...In sum, we are unable to find that the right of privacy extends to sexual conduct that is concededly illegal, that implicates a police officer candidate's ability to perform effectively as an officer, and that adversely affects a police department's morale and community reputation.@)

4. Thorne v. City of El Segundo, 726 F.2d 459, (9th Cir. 1983), cert. denied, 469 U.S. 979 (1984) (A clerk in the El Segundo police department applied to become a police officer with the department.  She was subjected to a polygraph interview and was questioned extensively about her sexual history.  When the polygraph interviewer learned that she had been pregnant and had suffered a miscarriage, he asked who the father was.  Thorne told him that the father was a married officer in the department with whom she had had an affair that had since ended.  Ultimately, Thorne was refused the position, in part because of her relationship with the married officer.  The inquiry into Thorne's sexual history and the refusal to hire her based on her sexual conduct violated her right of privacy and freedom of association.  AIn the absence of any showing that private, off-duty, personal activities of the type protected by the constitutional guarantees of privacy and free association have an impact upon an applicant's on-the-job performance, and of specific policies with narrow implementing regulations, we hold that reliance on these private non-job-related considerations by the state in rejecting an applicant for employment violates the applicant's protected constitutional interests and cannot be upheld under any level of scrutiny.@)

5. NFFE v. Greenberg, 983 F.2d 286 (D.C. Cir. 1993) (Department of Defense questionnaire which required disclosure of all arrests, financial information, past or present drug and alcohol abuse, and past or present treatment for mental emotional or psychological problems did not violate the constitutional right of privacy or the privilege against self-incrimination.  Asking the questions was a valid and legitimate effort to learn information relevant to the issuance of security clearances.  Since the questions and answers were used only for employment purposes, the privilege against self-incrimination did not apply.)  See also, NTEU  v. Dept. of Treasury, 25 F.3d 237 (5th Cir. 1994) (Use of drug use questionnaire for a wide range of Treasury Dept. employees was not unconstitutional. Employees' privacy considerations were overridden by nature of their official duties.)

6. Shahar v. Bowers, 114 F.3d 1097 (11th Cir. 1997) (An offer of employment to work for the Georgia Attorney General=s office could be rescinded when the applicant announced her intent to Amarry@ another woman in a A"Jewish, lesbian-feminist, out-door wedding."  The court ruled the state Attorney General was acting properly when he considered the public perception and impact of a person charged with enforcing the law: A[T]he Attorney General...has pointed out, among other things, his concern about the public's reaction--the public that elected him and that he serves--to his having a Staff Attorney who is part of a same-sex >marriage.= Shahar argues that he may not justify his decision by reference to perceived public hostility to her >marriage.=  We have held otherwise about the significance of public perception when law enforcement is involved...In this case, the Attorney General was similarly entitled to consider any >deleterious effect on [his] ability to enforce the law of the community,=...and that >under our system of Government, that duty [law enforcement] can be performed only with the consent of the vast majority.... Efficient law enforcement requires mutual respect, trust and support=...The Attorney General was also entitled to conclude that the public may think that employment of a Staff Attorney who openly purports to be part of a same-sex "marriage" is, at best, inconsistent with the other positions taken or likely to be taken by the Attorney General as the state's chief legal officer. The Attorney General has a right to take steps to protect the public from confusion about his stand and the Law Department's stand on controversial matters, such as same-sex marriage.  Public perception is important; but, at the same time, it is not knowable precisely. That the public (which we know is rarely monolithic) would not draw the Attorney General's anticipated inferences from Shahar's >marriage= or, at least, would not attribute such perceptions to the Department or the Attorney General is a possibility.  But assessing what the public perceives about the Attorney General and the Law Department is a judgment for the Attorney General to make in the day-to-day course of filling his proper role as the elected head of the Department, not for the federal judiciary to make with hindsight or from a safe distance away from the distress and disturbance that might result if the decision was mistaken. We must defer to Georgia's Attorney General's judgment about what Georgians might perceive unless his judgment is definitely outside of the broad range of reasonable views...@)

1 But see, Lawrence v. Texas, 123 S.Ct. 2472 (2003) ((Police were dispatched to a private residence in response to a reported weapons disturbance.  When they entered an apartment where Lawrence  resided, the officers observed Lawrence and another man engaging in a sexual act.  The two were arrested, held in custody over night, and charged and convicted under a state law which prohibited sexual acts between persons of the same sex.  Both men appealed their convictions claiming the Texas statute violated the Equal Protection and Due Process  Clauses of the Constitution.  The Supreme Court narrowed its analysis to the Due Process Clause and the protection it provides to a person=s liberty interest.  Ultimately, the Court overruled its decision in Bowers v. Hardwick, 478 U.S. 186 (1986), which had upheld the constitutionality of a state=s sodomy statute.  The Court reasoned, AThe laws involved in Bowers and here are, to be sure, statutes that purport to do no more than prohibit a particular sexual act.  Their penalties and purposes, though, have more far-reaching consequences, touching upon the most private human conduct, sexual behavior, and in the most private of places, the home.  The statutes do seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.  This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects.  It suffices for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their own private lives and still retain their dignity as free persons.  When sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring.  The liberty protected by the Constitution allows homosexual persons the right to make this choice...The case does involve two adults who, with full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle.  The petitioners are entitled to respect for their private lives.  The State cannot demean their existence or control their destiny by making their private sexual conduct a crime.  Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government.@  Seemingly in answer to critics of the Court=s ruling, the Court also made mention of the issues not involved in this case: AThe present case does not involve minors.  It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused.  It does not involve public conduct or prostitution.  It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.@ But, the Court did strike down its Bowers decision and described the breadth of the liberty protection within the Constitution: ALiberty protects the person from unwarranted government intrusions into a dwelling or other private places.  In our tradition the State is not omnipresent in the home.  And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence.  Freedom extends beyond spatial bounds.  Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.@)

7. James v. City of Douglas, 941 F.2d 1539 (11th Cir. 1991) (Police officers investigating a possible insurance fraud obtained a videotape of the suspect engaged in explicit sexual activity.  The tape was viewed by a number of officers, some of whom had no or only tangential connection to the investigation.  Subsequently, the woman depicted in the videotape learned that several officers had viewed the videotape, and sued the police for violating her right to privacy.   The court held in her favor, noting that it was irrelevant that the only persons who watched the tape were police officers and not members of the general public.  AThe inquiry is whether there is a legitimate state interest in disclosure that outweighs the threat to the plaintiff's privacy interest. The answer to that inquiry does not depend upon whether the person to whom disclosure was made is a state official or a member of the general public...James's complaint alleges a violation of a clearly established constitutional right.@)

8. Swank v. Smart, 898 F.2d 1247 (7th Cir. 1990) (A police officer in a 3-officer department was dismissed when he was observed giving a ride to a college student, who was attracted by the "cute little elephant on his bike," a motorcycle ride.  AThe college authorities and the students' parents deprecate intrigues between students and married police officers, and while Swank's brief relationship with Tina Millin was not that, the appearance of impropriety was there -- in a married man's giving a teenage girl whom he had never met before a motorcycle ride late at night -- and the judgment displayed by Swank poor. Or so at least the town could conclude without taking such leave of its senses as would convict it of a denial of substantive due process. The defendants may have overreacted by firing Swank for an incident that seems trivial by itself; but remember that it was his third strike, so it is no surprise that he was called out.@)

9. Dusenbury v. Stovall, 958 F.2d 376 (9th Cir. 1992) (ADusenbury alleges that Clark, O'Neil, and Stovall invaded his right of privacy and freedom of intimate association by inquiring into his private life, including social relations with members of the opposite sex, during an investigation to determine whether he had used his official position to assist convicted persons, knowingly hired a person with a criminal record as his secretary, and consorted with females with known criminal histories.@  The court refused to agree that the officers were liable for an invasion of his privacy.  The court noted that it Athat private, off-duty, personal activities that impact upon a police officer's on-the-job performance are [not] constitutionally protected.@)

10. Caldarola v. County of Westchester, 343 F.3d 570 (2d Cir. 2003) (Several Department of Corrections (DOC) employees were arrested for filing fraudulent disability claims.  Following their arrests, a county employee videotaped the arrestees walking through the DOC parking lot as they were escorted from the DOC building, where they were arrested, to the cars in which they were transported to the police station for booking.  On the same day, the County held a press conference to publicize its investigation of and crackdown on fraudulent job injury claims by corrections officers and played the videotape of the arrested corrections officers as they were escorted from the DOC building to waiting cars. Copies of the videotape were distributed to the media.  In addition, the Commissioner of Public Safety informed those present that "after the arrests these people were transported to the Westchester County police headquarters, processed, and they're pending arraignment right now in the Town of Mt. Pleasant Court."  Upon his arrival at the courthouse for arraignment, one of the arrested DOC employees was left to wait in the car in which he was transported for ten to fifteen minutes until the car carrying two other arrestees arrived.  During this time, he was filmed by the media. The media also filmed the arrestees as they ascended the steps of the courthouse.  This lawsuit challenged the actions of the police as violative of the arrestees= privacy rights.  The court noted that the police practices challenged here seemed to represent a trend: AThe >perp walk,=that is, when an accused wrongdoer is led away in handcuffs by the police to the courthouse, police station, or jail, has been featured in newspapers and newscasts for decades.  The normally camera-shy arrestees often pull coats over their heads, place their hands in front of their faces, or otherwise attempt to obscure their identities. A recent surge in >executive perp walks= has featured accused white collar criminals in designer suits and handcuffs.  Whether the accused wrongdoer is wearing a sweatshirt over his head or an Armani suit on his back, we suspect that perp walks are broadcast by networks and reprinted in newspapers at least in part for their entertainment value.  Yet, perp walks also serve the more serious purpose of educating the public about law enforcement efforts. The image of the accused being led away to contend with the justice system powerfully communicates government efforts to thwart the criminal element, and it may deter others from attempting similar crimes.  At the same time, we are cognizant that the characteristics of the perp walk that serve legitimate government purposes also implicate the accused's privacy interests.  Ruling on [the] section 1983 claims requires us to carefully balance the accused's privacy interests against the government purposes underlying the perp walk...The County's purposes in making the videotape were the same as its purposes in distributing the videotape to the media: the County created and distributed the videotape to inform the public about its efforts to stop the abuse of disability benefits by its employees.  The fact that corrections officers -- public employees -- were arrested on suspicion of grand larceny is highly newsworthy and of great interest to the public at large.  Divulging the arrests also enhances the transparency of the criminal justice system, and it may deter others from attempting similar crimes.  Furthermore, allowing the public to view images of an arrestee informs and enables members of the public who may come forward with additional information relevant to the law enforcement investigation...We do not suggest that government actors have free reign to use videotape or other potentially overly intrusive means to achieve the government purposes enumerated above.  As we have previously held, it is possible for government actors to overstep the bounds of reasonableness in the course of a search or seizure, even when serving important government interests.  Because there was a minimal expectation of privacy in the parking lot, and the conduct of the arresting officers did not unreasonably exceed the scope of what was necessary to effectuate the arrest and to otherwise serve legitimate government purposes, this is not such a case.@)

11. Lauro v. Charles, 219 F.3d 202 (2d Cir. 2000) (Moving an arrestee outside the police station for a ride around the block to enable the media to obtain pictures of the subject was illegal.  A Aperp walk@ constitutes an unreasonable seizure and was only conducted for the purposes of incident dramatization and humiliation.  A[A]ny legitimate state interest in accurate reporting of police activity...is not well served by an inherently fictional dramatization of an event that transpired hours earlier.")

VII.  Freedom of Association

1. Parks v. City of Warner Robins, 43 F.3d 609 (11th Cir. 1995) (Federal appeals court sustains a Georgia police dept. rule requiring one of two intermarried officers to resign.  Anti-nepotism policies are valid when rationally related to the department=s desire to avoid conflicts of interest and favoritism in hiring, supervision and allocation of duties.)

2. Tindle v. Caudell, 56 F.3d 966  (8th Cir. 1995)  (The First Amendment does not permit an off-duty officer to attend a Halloween party in blackface carrying a watermelon.)

3. Pruitt v. Howard Co. Sheriff's Dept., 76 F.3d 374 (4th Cir. 1996)  (Court of Appeals affirms termination of sheriff's officers that gave Nazi salutes and shouted German expressions. Termination was appropriate because the appellants held leadership positions and the officers failed to prove any discrimination.)

4. McMullen v. Carson, 754 F.2d 936 (11th Cir.1985) (A sheriff's clerical employee's claimed First Amendment protection for an off-duty statement that he was employed by the sheriff's office and also was a recruiter for the Ku Klux Klan was outweighed by the sheriff's interest in esprit de corps and credibility in the community the sheriff policed.   Both public perception and the anticipated effect that the employee's constitutionally protected activity would have on cohesion within the office were crucial in tipping the scales in the sheriff's favor, despite the fact that the employee had engaged in no criminal act or that he had joined an organization (he had joined the Invisible Empire) that had engaged in any criminal act.   Moreover, even though it was undisputed that neither the employee's statements nor his protected expressive association hindered his ability to perform his clerical duties and that the specific clerk performed his duties in exemplary fashion,  the two factors--public perception and anticipated effectBprovided an adequate basis for the sheriff=s decision.)

5. Rutan v. Republican Party of Illinois, 110 S.Ct. 2729 (1990) A[E]ven though a person has no >right= to a valuable government benefit and even though the government may deny him the benefit for any number  of reasons, there are some reasons upon which the government may not rely.  It may not deny a benefit to a person on a basis that infringes his constitutionally protected interests...@)

6. Ross v. Clayton County, Georgia, Department of Corrections, 173 F.3d 1305 (11th Cir.1999) (A corrections officer was demoted for violating a rule prohibiting associations with active probationers without prior approval.  In this case, the officer lived with his brother who was on probation.  The court found in favor of the sheriff: AClayton County's interests in enforcing the Georgia Department of Corrections rule [are] well-founded. In the context of law enforcement, there is a special need to employ persons who act with good judgment and avoid potential conflicts of interest. Personal associations with felons or active probationers could undermine appropriate objectives of a law enforcement agency. Ross contends that these interests are hypothetical and not entitled to much weight because Clayton County did not produce evidence that his living arrangement caused actual disruption to the correctional institution's operation. However, a requirement of a showing of actual disruption would be overly burdensome to the public employer...The employer's interest...is in avoiding potential conflicts of interest between loyalty to the law enforcement employer and loyalty to someone in an off-duty, personal relationship.   In the instant case, the Pickering balance is tilted substantially in favor of Clayton County by the fact that the rule prohibiting association with probationers contains an exception whereby the employee may seek and obtain special permission from the appropriate deputy commissioner. This flexibility enhances the reasonableness of the rule, giving an employee an opportunity to seek an exception in circumstances where the employee's interests are strong and the employer's interests might be accommodated in some manner. It is undisputed that Ross never sought any such waiver or permission. Applying the Pickering balancing test, we hold that there was no violation of Ross's First Amendment rights.@)

7. Edwards v. City of Goldsboro, 178 F.3d 231 (4th Cir. 1999)   (An officer who was disciplined for teaching a concealed weapon course to the public when permission to do so had been denied by the Chief could sue for a violation of his First Amendment rights.  A[A]s in the public employee freedom of speech context, a public employee's corresponding right to freedom of association is not absolute. Logically, the limitations on a public employee's right to associate are >closely analogous= to the limitations on his right to speak...In his second amended complaint, Sergeant Edwards alleges that in addition to teaching the statutorily required information during his concealed handgun safety course, he intended to express his personal views on and advocacy of firearms safety. He also alleges that the Defendants infringed on his associational rights >because of [Chief] Hill's personal and political zeal to oppose the lawful possession of firearms and because of [Chief] Hill's desire to promote his own personal political agenda=...Obviously, as in the free speech context, these are not governmental interests at all, let alone governmental interests that are sufficient to outweigh Sergeant Edwards' interest in associating for the purpose of personal expression on a matter of public concern. Accordingly, we hold Sergeant Edwards states a freedom of association claim.@)

8. Chesser v. Sparks, 248 F.3d 1117 (11th Cir. 2001) (An county employee who was married to the newly elected sheriff was charged with insubordination and fired when she disagreed with her boss= judgment regarding salary issues for county employees.  The employee=s boss and the employee=s husband (the Sheriff) were political enemies.  The employee alleged that her dismissal was predicated, in part, upon her boss= dislike of her husband and that the dismissal violated her First Amendment right to freedom of association.  The court held that even though the First Amendment does protect such intimate relationships, an employee cannot be insubordinate.  The dismissal was held to be reasonable.) 

IX.  Freedom of Religion

35. Endres v. Indiana State Police, No. 02-1247 (7th Cir. 06/27/2003) (An employee of the Indiana State Police who was assigned to work at a gaming casino refused to work there on the ground that his religion prohibited him from gambling or assisting others to gamble.  The court upheld the right of the department to make such and assignment, irrespective of the officer=s religious beliefs.  ALaw-enforcement agencies need the cooperation of all members. Even if it proves possible to swap assignments on one occasion, another may arise when personnel are not available to cover for selective objectors, or when...seniority systems or limits on overtime curtail the options for shuffling personnel.  Beyond all of this is the need to hold police officers to their promise to enforce the law without favoritism -- as judges take an oath to enforce all laws, without regard to their (or the litigants') social, political, or religious beliefs.  Firefighters must extinguish all fires, even those in places of worship that the firefighter regards as heretical. Just so with police.  The public knows that its protectors have a private agenda; everyone does.  But it would like to think that they leave that agenda at home when they are on duty -- that Jewish policemen protect neo-Nazi demonstrators, that Roman Catholic policemen protect abortion clinics, that Black Muslim policemen protect Christians and Jews, that fundamentalist Christian policemen protect noisy atheists and white-hating Rastafarians, that Mormon policemen protect Scientologists, and that Greek-Orthodox policemen of Serbian ethnicity protect Roman Catholic Croats. We judges certainly want to think that U.S. Marshals protect us from assaults and threats without regard to whether, for example, we vote for or against the pro-life position in abortion cases.@)

X.
Selected Statutory Issues

36. Age Discrimination in Employment Act (29 U.S.C. '623)
9 Kimel v. Florida Board of Regents, 528 U.S. 62 (2000) (The ADEA is inapplicable to States as an employer.  Congress exceeded its authority in enacting the statute without proof that discrimination based on age was a substantial problem of state employers.)

9 State Police for Automatic Retirement Assoc. v. Difava, No. 01-1581 (1st Cir. 01/17/2003) (AKimel involved a private action for monetary damages. Neither Kimel, nor Eleventh Amendment jurisprudence, prevents individuals, such as the Gately plaintiffs, from obtaining injunctive relief against a state based upon the ADEA.@)

9 An employer may not discriminate in any term, condition, benefit or privilege of employment based on age for persons over the age of 40.

8. Swierkiewicz v. Sorema,  534 U.S. 506 (2002) (Plaintiff, a 53-year old native of Hungary was demoted from his executive position with a reinsurance company in favor of a younger man of French descent.  The president of the company was also from France.  When plaintiff pushed his grievances, he was given the choice of resigning or being fired.  He refused to resign and was discharged.  He filed suit claiming illegal discrimination based on his age and national origin.  His claims were dismissed in the lower courts for failure to allege sufficient facts to establish a prima facie case upon which an inference of discrimination could be made.  The Second Circuit Court of Appeals concluded that plaintiff was required to allege in his complaint A...(1) membership in a protected group; (2) qualification for the job in question; (3) an adverse employment action; and (4) circumstances that support an inference of discrimination.@  The Supreme Court rejected this reading of McDonnell Douglas Corp. v. Green, 411 U. S. 792 (1973), finding that case established the evidentiary standard for plaintiffs, but not a pleading standard: A[A]n employment discrimination complaint need not include such facts and instead must contain only >a short and plain statement of the claim showing that the pleader is entitled to relief.=@)

8. Terry v. Ashcroft, No. 00-6090 (2d Cir. 07/17/2003) (AWe note that the fact that one of the applicants hired instead of Terry was over forty years of age in no way compels the conclusion that Terry was not the victim of age discrimination...=[T]hat one person in the protected class has lost out to another person in the protected class is . . . irrelevant, so long as he has lost out because of his age.=  There is sufficient evidence in the record to raise a triable issue as to whether Terry's age factored into the decision not to promote him.@)

8. Smith v. City of Jackson, Mississippi, No. 02-60850 (5th Cir. 11/13/2003) (Thirty police officers and public safety dispatchers B all over the age of forty B filed suit pursuant to the Age Discrimination in Employment Act (ADEA), claiming injuries as a result of an allegedly age-discriminatory performance pay plan Under the plan, those officers and dispatchers with five or fewer years of tenure with the department received proportionately greater raises when compared to their former pay than those with more than five years of tenure.  The court ruled against the officers on technical grounds, holding that disparate impact claims cannot be brought under the ADEA.)

5. Exceptions

a.
Age is established as a bona fide occupational qualification 

11. Johnson v. Mayor and City Council of Baltimore, 472 U.S. 353  (1985) (Federal laws establishing mandatory retirement ages for firefighters is not a bona fide occupational qualification or standard for cities to establish mandatory retirement ages for its employees.  Congress did not intend the federal standards to mark the age at which employees were no longer fit to perform their duties, but, rather, for other reasons related to recruitment and retention.)

11. Western Air Lines v. Criswell, 472 U.S. 400 (1985)  (AUnder the Act, employers are to evaluate employees between the ages of 40 and 70 on their merits and not their age.  In the BFOQ defense, Congress provided a limited exception to this general principle, but required that employers validate any discrimination as >reasonably necessary to the normal operation of the particular business.=@)

b.   Certain Law Enforcement Mandatory Retirement Systems

8. State Police for Automatic Retirement Assoc. v. Difava, No. 01- 1581 (1st Cir. 01/17/2003) (AThe safe-harbor provision in effect at the time...provided:  [i]t shall not be unlawful for an employer which is a State...to discharge any individual because of such individual's age if such action is taken B (1) with respect to the employment of an individual...as a law enforcement officer and the individual has attained the age of...retirement in effect under applicable State or local law on March 3, 1983; and (2) pursuant to a bona fide...retirement plan that is not subterfuge to evade the purposes of this chapter. 29 U.S.C. ' 623(j)...The provision was initially enacted to give states a grace period of seven years during which time certain retirement plans for law enforcement officials would be exempted from the ADEA's reach...under the exemption, states were free to raise or eliminate pre-March 3, 1983 mandatory retirement ages for law enforcement officials but they could not lower retirement ages below what was in effect on that date...In essence, the retirement age requirements of a plan in effect as of March 3, 1983 became the floor for legally valid plans    adopted by a state.@)

37. Pregnancy Discrimination Act (42 U. S. C. ' 2000e(k))

Employers may not discrimination Abecause of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-related purposes, including receipt of benefits under fringe benefit programs, as other persons not so affected but similar in their ability or inability to work.@
1 California Federal Savings & Loan Assn. v. Guerra, 479 U.S. 272 (1987) (A state may pass laws the give greater protection to pregnant employees, but may not provide or allow lesser protections than the Pregnancy Discrimination Act.)

1 Adams v. Nolan, 962 F.2d 791 (8th Cir. 1992) (A police officer sought a light duty position based on her pregnancy.  The request was denied, purportedly based on a policy restricting light duty positions only to on-duty injuries.  However, the court found the policy was merely a pretextual disguise for the department=s discrimination against pregnant employees:  AIt is beyond belief that defendants denied plaintiff the assignment because they adhere to the policy set forth in General Order C87-O19G. The exact job was ultimately given to another officer who also fit within the same provision of General Order C87-O19G in all respects except that his medical impairments were not pregnancy-related. The fact that the position was assigned to Officer Arnold is conclusive evidence that similarly situated individuals were treated differently with respect to the enforcement of the policy.@)

1 Spivey v. Beverly Enterprises, Inc., 196 F.3d 1309 (11th Cir. 1999) (An employee of a rehabilitation center sought a modified duty status based on her pregnancy and her doctor=s order not to engage in the heavy lifting of patients.  He request was denied because the employer=s policy restricted modified duty status to on-duty injuries.  The court ruled in favor of the employer, finding that A...the benefit [the employee] seeks is not generally available to temporarily disabled workers. To the contrary, [the employer] offers modified duty only to a clearly identified sub-group of workers-those workers who are injured on the job...[The employer,] as per its policy, was therefore entitled to deny [the employee] a modified duty assignment as long as it denied modified duty assignments to all employees who were not injured on the job.@)

Accord, Urbano v. Continental Airlines, Inc., 138 F.3d 204 (5th Cir.1998), cert. denied, 119 S.Ct. 509 (1999).

1 Armindo v. Padlocker, Inc., 209 F.3d 1319 (11th Cir. 2000) (A[T]he Pregnancy Discrimination Act (PDA)... is not violated by an employer who fires an employee for excessive absences, even if those absences were the result of the pregnancy, unless the employer overlooks the comparable absences of non-pregnant employees...employers may comply with the PDA without giving preferential treatment to pregnant employees in the form of alternative work assignments.@)

Accord, Stout v. Baxter Healthcare Corp., 282 F.3d 856 (5th Cir. 2002) (An employer who terminated an employee, who suffered a miscarriage, for absences from work greater than that permitted of probationary employees did not violate the Pregnancy Discrimination Act.  A[W]e are unwilling to extend the...rule to those disparate impact claims, such as this one, in which the plaintiff's only challenge is that the amount of sick leave granted to employees is insufficient to accommodate the time off required in a typical pregnancy.   To hold otherwise would be to transform the PDA into a guarantee of medical leave for pregnant employees, something we have specifically held that the PDA does not do...Such a rule would also be distinctly at odds with the language of the statute, which requires that pregnant employees be treated the same for all employment related purposes as other employees with respect to their ability or inability to work.@)

a. Employer Cautions B Practical Advice

8. Light duty positions should not be forced on pregnant employees, or even offered unless the woman asks.

8. Avoid stereotypes about what pregnant women can or cannot do.

8. Allow the pregnant employee and her doctor make the decisions about ability to perform the job requirements.

8. Do not overlook the additional protections of the Family and Medical Leave Act.

38. Americans With Disabilities Act and Light Duty Restrictions
1. The Law

     a.  Application to the States as Employers

         (1)  Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356                (2001) (A state hospital nurse who had to take a lower paid position                      following her cancer surgery and treatment, and a security guard with                    asthma and sleep apnea who was denied requested reasonable                                accommodations of minimal exposure to carbon monoxide and cigarette                smoke and day shift assignments, filed suits alleging violations of Title I                 of the ADA.  The Supreme Court found the money damages provisions                 of the ADA as applied to State employers violated the Constitution.  The                Court reemphasized that "[t]he ultimate guarantee of the Eleventh                          Amendment is that nonconsenting States may not be sued by private                      individuals in federal court...Congress may abrogate the State's Eleventh                Amendment immunity when it both unequivocally intends to do so and                   acts pursuant to a valid grant of constitutional authority...Congress may                 not, of course, base its abrogation of the States' Eleventh Amendment                    immunity upon the powers enumerated in Article I... Congress may                        subject nonconsenting States to suit in federal court when it does so                       pursuant to a valid exercise of its [Fourteenth Amendment,] '5                              powers...Accordingly, the ADA can apply to the States only to the                         extent that the statute is appropriate '5 legislation...[and exhibits]                          congruence and proportionality between the injury to be prevented or                    remedied and the means adopted to that end...Congress' '5 authority is                  appropriately exercised only in response to state transgressions...The                      legislative record of the ADA, however, simply fails to show that                           Congress did in fact identify a pattern of irrational state discrimination in                employment against the disabled...Congress is the final authority as to                    desirable public policy, but in order to authorize private individuals to                    recover money damages against the States, there must be a pattern of                     discrimination by the States which violates the Fourteenth Amendment                   and the remedy imposed by Congress must be congruent and                                proportional to the targeted violation."  (Emphasis added.) See, also, J.                  Kennedy concurring:  "It must be noted, however, that what is in question              is not whether Congress, acting pursuant to a power granted to it by the               Constitution, can compel the States to act.  What is involved is only the                 question whether the States can be subjected to liability in suits brought                  not by the Federal Government...but by private persons seeking to collect             money from the state treasury without the consent of the State."                              (Emphasis added.)

      (2)   Miranda B. v. Kitzhaber, 328 F.3d 1181 (9th Cir. 2003) (The Supreme                 Court=s holding in Board of Trustees v. Garrett does not apply to claims                  brought against States under Title II of the Americans with Disabilities                   Act.)
2. Duty of Reasonable Accommodation Legal Duty -- 

Legal Duty B ANo covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment.@  42 U.S.C. '12112(a) 

a.  The term >discriminate=' includes...not making reasonable accommodations to        the known physical or mental limitations of an otherwise qualified individual          with a disability who is an applicant or employee, unless such covered entity          can demonstrate that the accommodation would impose an undue hardship on        the operation of the business of such covered entity.@  42 U.S.C. '12112(b)(5)

8. Definition B AThe term ''reasonable accommodation'' may include - (A) making existing facilities used by employees readily accessible to and usable by individuals with disabilities; and (B) job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or interpreters, and other similar accommodations for individuals with disabilities.@  42 U.S.C. '12111(9)

8. PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001) (Golf: A[T]he essence of the game has been shot-making using clubs to cause a ball to progress from the teeing ground to a hole some distance away with as few strokes as possible.@  Effort: A[T]he calories expended in walking a golf course (about five miles) [is] approximately 500 calories, nutritionally less than a Big Mac.@  Walking: AThe goal of the highest-level competitive athletics is to assess and compare the performance of different competitors, a task that is meaningful only if the competitors are subject to identical substantive rules...The walking rule is one such rule...because its purpose is to inject the element of fatigue into the skill of shot-making.@  The PGA Tour is an enterprise that falls within the meaning of public accommodation governed by Title III of the Americans with Disabilities Act, both because of the clients/spectators and entertainers/players.  As such, it has a duty to engage in an individualized inquiry to determine if a player=s disability can be reasonably accommodated without fundamentally altering the nature of the game.  Here, the PGA failed to engage in that individualized determination.  Even so, Martin=s condition subjects him to comparable fatigue and stresses as walking players.  The use of a golf cart does not give him an advantage that fundamentally alters the essence of the game.)

3. Light Duty and Essential Functions B An employer is never required to alter the essential functions of the job as a form of reasonable accommodation.

3. Frazier v. Simmons, 254 F.3d 1247, 11 A.D. Cases 1690 (10th Cir. 2001) (AT]he very reason a corrections officer position exists is to provide safety and security to the public, as well as to [prison] employees and inmates; as such, the ability to provide safety and security, including the ability to respond without hesitation or limitation in an emergency is absolutely inherent to that position.... Likewise, [plaintiff] would submit that continuous running and the physical restraint of violent inmates without assistance is not an everyday occurrence.... However, we believe that the potentially dire consequences of not requiring a corrections officer to have those capabilities (even if exercised only occasionally) underscores their importance...his job required him to perform multiple essential functions in different environments, including carrying a firearm, running, and engaging in violent activity.@)

3. Fussell v. Georgia Ports Authority, 906 F.Supp. 1561 (S.D. Ga. 1995)  (Police officer was lawfully dismissed for repeated failure to qualify with his firearm because "...being able to shoot straight is a bona fide essential function of Fussell's employment as a port authority police officer." The officer's benign essential tremor that caused his firearms deficiency was not a condition that the department could reasonably accommodate for safety reasons and because the officer never notified the department of the condition until after his firearms' failures and dismissal.   An "ADA claimant...must request a reasonable accommodation at the time the disability in question presents a problem on the job...Hence, the employee must show that he requested a reasonable accommodation while on the job (or that the adaptation constituting the suggested accommodation was reasonably apparent) but the employer simply refused to make that accommodation, thereby discriminating against the employee at the time." Moreover, an employer "...is simply not required to create a special 'unarmed police officer' position within the Savannah post complex, nor reallocate one of the fundamental duties of the armed police officer's job: firearms proficiency.")

3. Champ v. Baltimore County, 884 F.Supp. 991 (D. Md. 1995),aff=d 91 F.3d 129 (4th Cir. 1996)   (Department could lawfully terminate officer following a 16-year limited duty assignment following officer's off-duty motorcycle accident that left him 100% disabled in his upper left arm.  "In light of the ADA's instruction to consider the employer's judgment and any written job description in determining the essential duties of a position and the absence of any contrary evidence from Champ, the Court concludes that no genuine dispute exists that the ability to make a forcible arrest, drive a vehicle under emergency conditions and qualify with a weapon are essential functions."  Because "no reasonable accommodation could have enabled Champ to adequately perform the essential functions of his job as a police officer," he was not a qualified individual with a disability under the statute. A department may choose not to have any permanent light duty positions so that temporary light duty positions are available to officers who become injured or temporarily disabled.)

3. Vazquez v. Bedsole, 888 F.Supp. 727 (E.D.N.C. 1995) (A deputy became disabled from a blow to the head on duty. Following several surgeries, she was unable to return to duty and was moved to a civil deputy position. After more surgery, she was moved to a lower paid clerical position. Because the plaintiff identified several deputy positions where she would not have to carry a weapon, apprehend a fugitive, or drive a vehicle, summary judgment on her disqualification was not appropriate.)

3. Ethridge v. State of Alabama, 860 F.Supp. 808 (M.D. Ala. 1994) -Plaintiff was provisionally hired as a police officer in Slocomb, Alabama, and sent to the state POST required training academy. Plaintiff, because of a childhood disease, had restricted use of his right hand, and because of this condition was unable to successfully complete firearms training (he was unable to qualify using the Weaver stance). He was discharged from the Academy and on that basis from the Slocomb Department. The Court held that successful completion of the firearms training was an essential function of the job, and further found no evidence that the Academy had failed to reasonably accommodate him.)

3. Burke v. Commonwealth of Virginia, 114 F.3d 1175 (4th Cir. 1997)  (An applicant for correctional officer was denied employment based on testing that determined his Acognitive skills and abilities are not consistent with this occupational area.@  The Court found that plaintiff did not state a claim within the meaning of the ADA since he could not perform essential functions of the job, such as reading, learning, and interpreting regulations.).

3. Holbrook v. City of Alpharetta, Georgia, 112 F.3d 1522 (11th Cir. 1997) (A police detective who suffered significant loss of vision to the point he could not drive and had trouble seeing well enough to collect evidence at crime scenes was not qualified to perform the functions of his position. Even though the department had tried to accommodate him in the past by driving him to crime scenes, it was not obligated to continue to do so. A department is not able to predict the types of cases and crimes that will occur and require the attention of a detective; since the plaintiff was unable to perform all functions himself, the department was under no duty to keep him in that position. Where a department exceeds the legal obligations of reasonable accommodation, it may cease to continue that treatment at its convenience.  A plaintiff may not use Section 1983 to press ADA or Rehabilitation Act claims since they independently provide a structure to litigate and provide remedies for any discrimination.)

3. McDonald v. Menino, 1997 WL 106955 (D. Mass.1997) (Some job requirements are inherently essential to the job, such as regular attendance, punctuality, and sobriety. Even if not listed in the job description, they may be considered essential as a matter of law. In addition, where a residency rule discriminates against disabled individuals, it may have to be waived, even though the regulation facially treats all persons neutrally.)

3. Miller v. Illinois Dept. of Corrections, 107 F.3d 483 (7th Cir. 1997)  (A correctional officer became nearly blind as a result of an accident. She sued under the ADA following her termination. The Court upheld the grant of summary judgment to her employer, finding, "if an employer has a legitimate reason for specifying multiple duties for a particular job classification, duties the occupant of the position is expected to rotate through, a disabled employee will not be qualified for the position unless he can perform enough of these duties to enable a judgment that he can perform its essential duties.@)

3. Gonzales v. City of New Braunfels, 176 F.3d 834 (5th Cir. 1999) (An officer with insulin dependent diabetes sued under the ADA.  The court concluded he was unable to perform the essential functions of a police officer: A...we observe that, under the current law in this circuit, a driver with insulin-dependent diabetes poses a direct threat to the health and safety of others as a matter of law.   As it is undisputed that driving is an essential function of every NBPD police officer, Gonzales is not qualified for the position in the absence of an accommodation that will eliminate the inherent safety risk that his driving poses. And, as Gonzales cannot show that retesting would make him a safer driver, given his neuropathy, such an accommodation, i.e., retesting, cannot be considered reasonable under the Act.@)

3. Davis v. Florida Power & Light, Co., 205 F.3d 1301 (11th Cir. 2000) (Mandatory overtime work may be an essential function of certain jobs, particularly where the employee is employed in a unique industry.)

3. Jovanovic v. In-Sink-Erator Div. of Emerson Elec. Co., 201 F.3d 894, 900 (7th Cir.2000) ("[O]ur review of the entire record in this case supports the district court's finding that regular attendance is an essential function of the tool and die maker position....")

Accord, Tyndall v. National Educ. Ctrs. Inc., 31 F.3d 209 (4th Cir.1994) ("An employee who cannot meet the attendance requirements of [a university teacher] cannot be considered a 'qualified' individual protected by the ADA."); Jackson v. Veterans Admin., 22 F.3d 277 (11th Cir. 1994 ) (holding under Rehabilitation Act that a housekeeping aid had failed to prove that he was "an otherwise qualified individual because he...failed to satisfy the presence requirement of his job"); Hilburn v. Murata Elecs. N. Am., Inc., 181 F.3d 1220, 1231 (11th Cir.1999) (citing with approval Tyndall 's discussion of job presence as an essential function under the ADA.) 

6. Shannon v. New York City Transit Authority, No. 02-7266 (2d Cir. 06/13/2003) (A bus driver was terminated when it was discovered he was color blind and could not distinguish the lights on a traffic signal.  The court upheld the dismissal, noting that color differentiation was an essential function of the job for someone who operated a bus.  AThe federal agency that Congress has entrusted with determining minimum guidelines applicable to commercial motor vehicles has determined that the ability to distinguish the colors of traffic lights is essential, and nothing in the ADA calls this judgment into question.  Even if the regulations governing bus drivers permitted a driver who was unable to distinguish between red and green to drive a bus, this alone would not disentitle NYCTA from enforcing a higher standard for its own drivers...Employers formulate jobs to fit the needs of their enterprises, and cannot fill jobs without deciding what attributes are essential to those needs.  The essential character of a particular job qualification is therefore a matter of judgment and opinion . No reasonable jury could find that NYCTA exceeded the broad bounds necessarily afforded it under the ADA to decide as an employer whether color vision is an essential qualification for driving a NYCTA bus.@)
7. Doner v. City of Rockford, 203 WL 262514 (N.D. Ill. 2003) (A police detective who used a wheelchair after becoming afflicted with multiple sclerosis was not entitled to protection under the ADA.  The court held that an officer may not need to engage in physical altercation on a day-to-day basis, but that did not diminish the need to possess the physical ability to do so in the event of an emergency or when it was actually necessary.  The ability to engage in physically demanding fights is an essential function of a police officer.)

4.        Who is entitled to Reasonable Accommodation?

1 Sutton v. United Air Lines Inc., 527 U. S. 471 (1999) (The determination whether an individual is disabled should be made with reference to measures, such as eyeglasses and contact lenses, that mitigate the individual's impairment.  A "disability" exists only where an impairment "substantially limits" a major life activity, not where it "might," "could," or "would" be substantially limiting if corrective measures were not taken.  "When the major life activity under consideration is that of working, the statutory phrase `substantially limits' requires ... that plaintiffs allege that they are unable to work in a broad class of jobs."))

1 Albertsons Inc. v. Kirkingburg, 527 U. S. 555 (1999) (A court must take account of a monocular individual's ability to compensate for the impairment.  Mitigating measures must be taken into account in judging whether an individual has a disability.)

1 Toyota Motor Manufacturing, Kentucky, Inc v. Williams, 534 U.S. 184 (2002) (A factory worker claiming she was disabled because of her carpal tunnel syndrome and other related impairments, sued her former employer for failing to provide her with a reasonable accommodation as required by the ADA.  The Court held A...that to be substantially limited in performing manual tasks, an individual must have an impairment that prevents or severely restricts the individual from doing activities that are of central importance to most people's daily lives. The impairment's impact must also be permanent or long-term...An individualized assessment of the effect of an impairment is particularly necessary when the impairment is one whose symptoms vary widely from person to person. Carpal tunnel syndrome, one of respondent's impairments, is just such a condition. While cases of severe carpal tunnel syndrome are characterized by muscle atrophy and extreme sensory deficits, mild cases generally do not have either of these effects and create only intermittent symptoms of numbness and tingling...When addressing the major life activity of performing manual tasks, the central inquiry must be whether the claimant is unable to perform the variety of tasks central to most people's daily lives, not whether the claimant is unable to perform the tasks associated with her specific job...Even more critically, the manual tasks unique to any particular job are not necessarily important parts of most people's lives. As a result, occupation-specific tasks may have only limited relevance to the manual task inquiry. In this case, >repetitive work with hands and arms extended at or above shoulder levels for extended periods of time=...is not an important part of most people's daily lives. The [lower] court, therefore, should not have considered respondent's inability to do such manual work in her specialized assembly line job as sufficient proof that she was substantially limited in performing manual tasks.@)

1 Sheehan v. City of Gloucester, 321 F.3d 21 (1st Cir. 2003) (A 29-year veteran of the police force developed hypertension, and ultimately left the force under its disability retirement provisions.  When it was denied by the department, he sued.  The court ruled in favor of the department, noting that hypertension did not render Sheehan incapable of working in other capacities.  A[F]or Sheehan to prevail on his claim that he is substantially limited in the major life activity of working, he >must be precluded from more than one type of job, a specialized job, or a particular job of choice.  If jobs utilizing an individual's skills (but perhaps not his or her unique talents) are available, one is not precluded from a substantial class of jobs.=...it is enough to note that Sheehan continued to work for 24-32 hours per week as a security guard for us to determine that Sheehan's physical impairment simply did not preclude him from a substantial class of jobs.   Second, although the record clearly sets forth the City's belief that Sheehan was incapable of working as a Gloucester police officer due to his hypertension and risk of heart attack, this evidence is not sufficient for Sheehan to be considered disabled for purposes of the ADA.@)

1 Echazabal v .Chevron USA. Inc., 122 S.Ct. 2045 (2002)  (Echazabal worked for a contractor doing business with Chevron.  When he was diagnosed with a liver ailment, Chevron asked the contractor to move him away from the refinery based on medical advice that continued exposure to toxins would further damage his liver.  Instead, the contractor terminated Echazabal.  He sued, claiming that his dismissal violated the Americans with Disabilities Act.  At issue before the Court was the EEOC regulation which allows an employer to refuse to hire an individual with a disability if employment would pose a direct threat to the health or safety of the individual or others.  The text of the ADA speaks only to direct threats to the health or safety of others; accordingly, Echazabal argued that the canon of construction--expressio unius exclusio alterius (expressing one item of [an] associated group or series excludes another left unmentioned)-- prevented the employer from discharging him.  The Court disagreed, however, and found the EEOC=s regulation to be within its rulemaking authority.  Accordingly, employers may engage in otherwise prohibited discrimination when necessary to prevent direct threats to the health and safety of workers and others.)

8. Felix v. New York City Transit Authority, 324 F.3d 102 (2d Cir. 2003) (An employee hired as a clerk, primarily to staff toll booths and sell subway tokens asked for a reassignment because she suffered from Post Traumatic Stress Disorder and had trouble sleeping.   The court found against her: A...the impairment for which Felix seeks accommodation does not arise >because of the disability.=  If the requested accommodation addressed a limitation caused by Felix's insomnia, it would be covered by the ADA.  Adverse effects of disabilities and adverse or side effects from the medical treatment of disabilities arise >because of the disability.=  However, other impairments not caused by the disability need not be accommodated.  Felix contends that her case falls within our precedents by arguing that her insomnia and her fear of being in the subway are part of the same singular mental disability, the PTSD, and thus her inability to work in the subway is also >because of the disability.=  However, we do not view her insomnia and fear of the subway as a singular mental condition: They are two mental conditions that derive from the same traumatic incident.  In cases involving conditions like AIDS that are discrete diseases with pervasive effects, it will frequently be obvious that the lesser impairment is caused by the disability.  However, in situations like plaintiff's where it is not clear that a single, particular medical condition is responsible for both the disability and the lesser impairment, the plaintiff must show a causal connection between the specific condition which impairs a major life activity and the accommodation. Felix has not done so here.@)

9. Dent v. City of Chicago, 2003 WL 21801163 (N.D. Ill. 2003) (A probationary police officer was not entitled to protection under the ADA where he explained his illness and near-fainting at the firearms range as an allergic reaction to pregnant women.  The court concluded that even if true, such a condition did not significantly restrict a major life activity.) 


5.         Light Duty in Practice

a.  General Rules and Considerations

1 Davoll v. Webb, 194 F.3d 1116 (10th Cir. 1999) (Three police officers were injured on duty.  Initially, each was maintained in his/her sworn status for as long as he/she made medical improvement.  When the employee was no longer medically improving, he/she was forced to retire when his/her request to transfer into city civilian positions was denied based on city policy prohibiting movement between the Classified Service (police) and Career Service (civilian).  The court discussed the police department=s duty to reassign employees:  A[R]eassignment of an employee to a vacant position in a company is one of the range of reasonable accommodations which must be considered and, if appropriate, offered if the employee is unable to perform his or her existing job...We recognized that reassignment may not always be an appropriate form of reasonable accommodation. For example, if possible the employer should reasonably accommodate the employee within his or her existing job instead of reassigning him or her...If such accommodation is impossible, the employer need only reassign the employee to an existing vacant position for which the employee is qualified...Moreover, an employer need not reassign an employee to a position which would be a promotion or would constitute an undue burden on the employer...@) 

1 Hall v. Claussen, No. 98-1150 (10th Cir. 03/06/2001) (AAn employee must ordinarily initiate an interactive process with the employer by providing notice of his disability and any resulting limitations and expressing a desire for reassignment.  Then, >both parties have an obligation to proceed in a reasonably interactive manner to determine whether the employee would be qualified, with or without reasonable accommodations, for another job within the company and, if so, to identify an appropriate reassignment opportunity if any is reasonably available=...Moreover, the duty to reassign is limited to existing jobs within the company; >[i]t is not reasonable to require an employer to create a new job for the purpose of reassigning an employee to that job=...Also, the job in question must be vacant, although in this context "vacant" means not only positions that are currently vacant but also those positions that the employer reasonably expects will become vacant in the fairly immediate future...The disabled employee's right to reassignment does not entitle him to a promotion, and the position to which the employee is reassigned may be chosen by the employer rather than the employee...Thus, if the employee rejects an offer of reassignment that is consistent with an employer's duties of reasonable accommodation under the ADA, the employer is not required to offer additional reassignment.  Finally, the employer is not required to violate important business policies that would make it unreasonable to reassign an employee to a particular job...a well-entrenched seniority system [is] an example of such a policy.@)

1 Rehling v. City of Chicago,  207 F.3d 1009 (7th Cir. 2000) (Plaintiff, a police officer for the City of Chicago, was injured in an automobile accident resulting in the amputation of one leg. After approximately one year of rehabilitation, plaintiff requested to return to limited duty in his previously assigned police district. He was initially placed in that unit to help with some clerical functions, however, there was no vacant desk job available for a police officer in that office. Plaintiff was therefore offered one of two assignments in different stations. He failed to accept either, applied for a disability pension and sued the City, challenging among other things, the City's failure to engage in an interactive process to find a reasonable accommodation, as suggested by the EEOC regulations. The Court granted partial summary judgment to the City on the issue of reasonable accommodation. Because the offer of the two desk positions constituted a reasonable accommodation, the Court held that "a plaintiff cannot base a reasonable accommodation claim solely on the allegation that the employer failed to engage in an interactive process.@)

8. Missed Promotions

8. Colwell v. Suffolk County Police Department, 158 F.3d 635 (2d Cir. 1998)  (Three veteran police officers with the Suffolk County Police Department ("SCPD"), as a result of injuries, were assigned to do "light duty" for a substantial part of their careers.  In this department, a light duty assignment means that the officer is unable to perform the regular duties of a police officer, but is nonetheless able to perform some police duties subject to specific restrictions depending upon the nature of the injury.  These restrictions generally relieved them from duties involving "confrontation."  While they were on light duty, each was passed over for promotion.  This lawsuit challenged that promotional policy.  The court ruled in favor of the department, noting that ANothing in this opinion is intended to suggest that promotion of a non-impaired candidate on the basis of his or her better qualifications (giving the impaired candidate the full benefit of reasonable accommodation) can be considered >discrimination= under the statute.@)

8. Cripe v. City of San Jose, 261 F.3d 877 (9th Cir. 2001) - (A city policy limited eligibility for specialized assignments to patrol officers who have been performing full duties in patrol for the past year.  The Court held that whether officers unable to make forcible arrests were qualified for each specialized position was a question of fact for the jury.   In this case, the court found that the ACity's policy relegating them to unsatisfactory jobs in which they have little or no possibility for promotion simply cannot be reconciled with the ADA's >clear and comprehensive national mandate= to >eliminat[e]... discrimination against individuals with disabilities.=@)

8. Retirement/Dismissal

8. Lee v. City of Aurora, 76 F.3d 392 (10th Cir. 1996) (A police officer lost hand strength in his left hand as a result of two neck injuries.  A physician determined that the officer unable to securely aim and fire a heavy gun, wield batons or use "sufficient force" with his left hand.  The officer was placed in a light duty position.  The officer worked as an accreditation officer for approximately ten months, after which he was informed that the department could no longer offer him light-duty work.   The officer was given a number of options in the event that he could not obtain a physician's clearance for return to patrol work: (1) to resign his employment; (2) to retire immediately with a medical disability; (3) to undergo physical therapy until he could retire with twenty years' service or (4) to use accrued sick leave and disability leave until he could retire. He chose the option of taking sick leave and retiring.   Thereafter, he sued, alleging a disability discrimination.  The court ruled in favor of the city, finding that the officer could not perform the job functions of patrol officer, with or without any reasonable accommodation.)

8. Cleveland v. Policy Management Systems Corp., 526 U.S. 795 (1999) (An employee who claims total disability and applies for Social Security benefits does not necessarily forfeit rights under the Americans with Disabilities Act.   In such cases, however, the employee must explain why that contention is consistent with her ADA claim and prove she can perform the essential functions of her job, at least with reasonable accommodation.)

6
Light Duty and Collective Bargaining Agreements

a.
U.S. Airways, Inc. v. Barnett,U.S. Airways, Inc. v. Barnett, 122 S.Ct. 1516 (2002)  (Barnett, a cargo handler for U.S. Airways, suffered a back injury and transferred to a mail room position.  When a permanent mail room position opened, Barnett asked for the position as a reasonable accommodation for his disability.  U.S. Airways declined to allow Barnett to hold the position based on the fact that its union contract required it to allow more senior union members to bid on the position.  Barnett sued under the Americans with Disabilities Act.  The Court was faced with deciding whether the ADA=s duty of reasonable accommodation was superior to the provisions of a collective bargaining agreement.  The Court rejected the employer=s argument that the ADA does not allow for preferences for individuals with a disability, but rather only requires fair and equal opportunities.  AThe simple fact that an accommodation would provide a >preference= in the sense that it would permit the worker with a disability to violate a rule that others must obey--cannot, in and of itself, automatically show that the accommodation is not >reasonable.=@ The Court also described the burdens of proof in cases involving a request for reasonable accommodation: A[A] plaintiff/employee (to defeat a defendant/employer=s motion for summary judgment) need only show that an >accommodation= seems reasonable on its face, i.e., ordinarily or in the run of cases...Once the plaintiff has made this showing, the defendant/employer then must show special (typically case specific) circumstances that demonstrate undue hardship in the particular circumstances.@  The Court then concluded that, AThe statute does not require proof on a case-by-case basis that a seniority system should prevail.  That is because it would not be reasonable in the run of cases that the assignment in question trump the rules of a seniority system.  To the contrary, it will ordinarily be unreasonable for the assignment to prevail.@  The ruling did leave the door slightly ajar, because A[t]he plaintiff (here the employee) nonetheless remains free to show that special circumstances warrant a finding that, despite the presence of a seniority system (which the ADA may not trump in the run of cases), the requested >accommodation= is >reasonable= on the particular facts.@)

b.
Mackie v. Runyon, 804 F. Supp. 1508 (M.D. Fla. 1992) (Under the Rehabilitation Act, an employee with bipolar mood disorder who was part-time, had no bidding rights under the collective bargaining agreement and, therefore, was not entitled to assignment to the day shift as a form of reasonable accommodation.  The Arights under the Rehabilitation Act do not prevail over other employee=s rights under the collective bargaining agreement...@)

c.
Davis v. Florida Power & Light, Co., 205 F.3d 1301 (11th Cir. 2000)   (ADA does not require accommodations...that contravene the seniority rights of other employees under a collective bargaining agreement.@)

Accord, Willis v. Pacific Maritime Ass'n, 162 F.3d 561 (9th Cir.1998); Feliciano v. Rhode Island, 160 F.3d 780 (1st Cir.1998); Aldrich v. Boeing Co., 146 F.3d 1265 (10th Cir.1998); Cassidy v. Detroit Edison Co., 138 F.3d 629 (6th Cir.1998); Kralik v. Durbin, 130 F.3d 76 (3d Cir.1997); Foreman v. Babcock & Wilcox Co., 117 F.3d 800 (5th Cir.1997); Eckles v. Consolidated Rail Corp., 94 F.3d 1041 (7th Cir.1996), cert. denied, 520 U.S. 1146 (1997); Benson v. Northwest Airlines, Inc., 62 F.3d 1108 (8th Cir.1995).

7.
Discipline

a.
Brown v. City of Tucson, 336 F.3d. 1181 (9th Cir. 2003)  (Brown, a police detective, became severely depressed and attempted suicide, leading to her hospitalization and several weeks of medical leave soon thereafter.  When Brown returned to work,  the Department's consulting clinical psychologist recommended that Brown not be required to work "call out" duty, as it would disrupt sleep habits and, in so doing, contribute to her depression.  In addition, Brown's personal physician noted that she had been prescribed certain medications designed to help her sleep that might impair her ability to drive at night.  While still being treated, Brown became the subject of an internal affairs investigation for her handling of an investigation, for which she received a 10-day suspension.  Brown disagreed with the discipline and sued.   A[T]he Department had adduced a non-retaliatory explanation - namely, that Brown was suspended for falsifying her reports in an effort to cover up the fact that she had failed to timely submit the citation in the assault case - and further found that Brown had failed to present evidence sufficient to show that the Department's explanation was pretextual...it is uncontested that Department procedures require officers having knowledge of violations committed by other officers to report such violations...The only evidence Brown offers to countermand this provision is her own observations that problems with citations were common and tended to be resolved informally. But such observations are irrelevant:  The problem was not with the citation itself, but rather with Brown's tardy submission of it and her subsequent reports and statements regarding it.  Brown offers no evidence that errors in police reports (intentional or otherwise) were common or were dealt with informally, which leaves the Department's procedures as uncontroverted evidence that Holliday had no discretion to ignore Brown's actions, but instead was required to report them.@)

10. Raytheon Company v. Hernandez, 292 F.3d 1038 (9th Cir. 2002), cert. granted, 123 S.Ct. 1255 (2003)  (A[A]n unwritten policy against rehiring former employees who were terminated for any violation of its misconduct rules, although not unlawful on its face, violates the ADA as applied to former drug addicts whose only work-related offense was testing positive because of their addiction.  If Hernandez is in fact no longer using drugs and has been successfully rehabilitated, he may not be denied re-employment simply because of his past record of drug addiction.@)

11. Damages

a
Barnes v. Gorman, 122 S.Ct. 2097 (2002)  (Gorman, a paraplegic confined to a wheelchair, lacked voluntary control over his lower torso, including his bladder, and wears a catheter attached to a urine bag around his waist.  Gorman  was arrested for trespass after fighting with a bouncer at a Kansas City, Missouri, nightclub.  While waiting for a police van to transport him to the station, he was denied permission to use a restroom to empty his urine bag. When the van arrived, it was not equipped to receive Gorman=s wheelchair. Over Gorman=s objection, the officers removed him from his wheelchair and used a seatbelt and his own belt to strap him to a narrow bench in the rear of the van. During the ride to the police station, Gorman released his seatbelt, fearing it placed excessive pressure on his urine bag.  Eventually, the other belt came loose and Gorman fell to the floor, rupturing his urine bag and injuring his shoulder and back.  The driver, the only officer in the van, finding it impossible to lift respondent, fastened him to a support for the remainder of the trip.  Upon arriving at the station, respondent was booked, processed, and released; later he was convicted of misdemeanor trespass. After these events, respondent suffered serious medical problems including a bladder infection, serious lower back pain, and uncontrollable spasms in his paralyzed areas that left him unable to work full time.  Gorman sued under the ADA, alleging that the city failed to maintain appropriate policies for the arrest and transportation of persons with spinal cord injuries.  A jury found in favor of Gorman, awarding $1 million in compensatory damages and $1.2 million in punitive damages.  The Court overturned the punitive damage award, concluding that A...the well settled rule that where legal rights have been invaded, and a federal statute provides for a general right to sue for such invasion, federal courts may use any available remedy to make good the wrong done,@ did not apply .  Rather, the Court reasoned that A[w]hen a federal-funds recipient violates conditions of Spending Clause legislation, the wrong done is the failure to provide what the contractual obligation requires; and that wrong is made good when the recipient compensates the Federal Government or a third-party beneficiary (as in this case) for the loss caused by that failure...The obvious way to do this is to put private parties in as good a position as they would have been had the contract been performed.   Punitive damages are not compensatory, and are therefore not embraced within the rule...@ that generally gives courts wide latitude in crafting a remedy under a federal statute.)  
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