FIRST AMENDMENT FREEDOM OF SPEECH ISSUES IN EMPLOYMENT LAW

The First Amendment to the U.S. Constitution guarantees to all citizens, including governmental employees, the right to speak on matters of public interest.  This right is, however, not absolute, and analysis of any particular set of facts will involve a balancing of the various issues at stake.

A.
Landmark United States Supreme Court Decisions


1.
Pickering v. Board of Education, 391 U.S. 563, 88 S.Ct.1731, 20 L.Ed.2d 811 (1968) - The Supreme Court reversed the dismissal of a public school teacher who had written a letter to the editor of the local newspaper criticizing certain school board actions.  The Court generally upheld the application of First Amendment protections to governmental employees, establishing a balancing standard weighing the employee's interest in commenting on matters of public concern against the employer's interest in promoting the efficiency of the public services it renders.


2.
Connick v. Myers, 461 U.S. 138, 102 S.Ct. 1684, 75 L.Ed.2d 708 (1983) - The Supreme Court upheld the termination of an Assistant District Attorney in New Orleans who had distributed a questionnaire among the office staff soliciting input on various office practices.  The Court found that most of the questionnaire dealt with matters of personal interest to the employee and was, therefore, not subject to federal court review.  The Court further held that the Pickering balancing standard, applicable to speech involving matters of public concern, was the appropriate test to apply to one question on the circulated materials regarding the existence of official pressure to work for particular prohibited campaigns.  The Court considered the following factors in applying the balancing test:



a.
the degree to which office relationships were potentially undermined by the speech;



b.
whether the time, place, and manner in which the questionnaire was distributed was disruptive of the workplace;



c.
whether the context in which the speech arose (an employment dispute) was indicative of the private as opposed to public nature of the speech; and 



d.
the  degree to which the speech touched on matters of public concern.


3.
Rankin v. McPherson, 483 U.S. 378, 107 S.Ct. 2891, 97 L.Ed.2d 315 (1987) - The Supreme Court held the discharge of a probationary civilian sheriff's department employee, who while at work discussed with a fellow employee her dismay that an assassination attempt on the President of the United States had failed, violated the First Amendment.  The Court first held that the speech dealt with a matter of public concern.  It then balanced the interests of the employer against those of the employee, finding the employee’s interests paramount in that:



a.
the statement did not interfere with the efficiency of the workplace;



b.
the statement did not bring discredit to the office; and



c.
the statement did not indicate that continued employment of the proponent, a low-level clerical worker, would be problematic in a law enforcement agency.

B.
Analysis of Free Speech Cases


To prevail on a free speech claim, the employee will have to show that: 1) the speech involved a matter of public concern; 2) the public interest aspects outweighed the government's interest in restricting the speech (a balancing test); and 3) the existence of a causal relationship between the free speech and an adverse government action.  Even if these elements are proven, the defendant may be able to prevail on a qualified immunity defense if he/she can show that the free speech rights, in the specific context applicable to the defendant's case, were not "clearly established" at the time of the adverse action.


Eiland v. City of Montgomery, 797 F.2d 953 (11th Cir. 1986), cert. den., 483 U.S. 1020 (1987) - The Court reversed the demotion of a police officer who posted, in the police department, a poem critical of the incumbent Mayor, who was then running for re-election.  Both parties apparently conceded that the speech involved a matter of public concern.  In applying the Pickering balancing test, the Court found that the poem as a whole, as a comment on a political campaign, was subject to a high degree of protection.  At the same time, the testimony at trial indicated little real or potential disruptive effect on the operations of the department, not sufficient to overcome the heightened protection accorded political speech.


Angle v. Dow, 822  F.Supp. 1530 (S.D. Ala. 1993) - Satirical memorandum typed by police officer, ridiculing officer's encounter with members of special plain clothes squad organized by chief of police and intimating that members of squad had nothing better to do than spy on uniformed police officers, did not constitute commentary on matter of public concern, and thus officer was not discharged in retaliation for his exercise of his constitutional right to free speech, where officer intended memorandum as purely private joke between himself and a friend, and memorandum attained public mention solely due to unnamed third person posting it on police department bulletin board.
Pappas v. Giuliani, 118 F. Supp.2d 433 (S.D.N.Y. 2000), aff’d., 290 F.3d 143 (2d Cir.), cert. denied, 71 USLW 3799 (2003) (Pappas v. Bloomberg) – Plaintiff, an NYPD police officer, on approximately 200 occasions mailed racist materials to various charities soliciting money from him.  He was terminated for violation of a departmental policy prohibiting the dissemination of defamatory materials through the mail.  He filed suit alleging his termination violated his first amendment free speech rights. The court found that the racist mailings were not speech on a matter of “public concern” but merely plaintiff’s private hobby or interest.  Further the court found that the department’s interest in prohibiting conduct potentially disruptive to the organization, including undermining the public’s respect for the department outweighed any interest plaintiff had in the speech.



Bryson v. City of Waycross, 888 F.2d 1562 (11th Cir. 1989) - The Court upheld the termination of a police captain who filed a complaint with the City Manager alleging that the Police Chief had stolen whiskey from the evidence room some seven years previous, as well as other allegations of corruption, and then proceeded to conduct his own internal investigation of the Chief.  Finding the speech to be matter of public concern, the Court then applied the balancing test, finding:



the speech was disruptive within the department; Bryson's bitter complaints and active investigation of the Chief severely undermined morale;



the speech was made on police department time; and



the context of the speech concerned an ongoing personnel dispute.


On balance, therefore, the Court found the employer's interests outweighed Bryson's free speech interests.

Skaarup v. North Las Vegas, 320 F.3d 1040 (9th Cir. 2003) – Court upheld suspension and subsequent demotion of Fire Marshal, disciplined for making comments in his office to two employees to the effect that the Union has sold another employee “down the river” and further commenting on the deputy city manager’s antipathy toward women.  The Court held on balance, these comments were more private than public and in any event, the employer’s desire for good working relationships with the Union and interest in protecting the good name and reputation of the deputy city manager and the City itself outweighed any public interest in “bureaucratic infighting.”
Serna v. City of San Antonio, 244 F.3d 479 (5th Cir. 2001) – Transfer of police officer from downtown foot and bike patrol unit to regular patrol unit, allegedly in retaliation for whistleblowing did not constitute “adverse employment action” (which must include serious, objective and tangible harm) sufficient to implicate the First Amendment speech protections.
C. Representative Free Speech Cases


 Political Activity/Political Speech

Gilbrook v. City of Westminster, 177 F.3d 839 (9th Cir.), cert. den., 528 U.S. 1061 (1999) – Following the Fire Union’s support of losing Mayoral and Council candidates and articulated threats, the Mayor downsized the fire department, terminated several firefighters and ultimately contracted out fire services.  Terminated firefighters prevailed on First Amendment claims.  Union PIO, who issued a press statement following a fatal fire that “This tragedy is the direct result of the Mayor and [City] Council placing politics above the safety of the people,” was discharged.  On appeal, the Court held the statement to constitute protected speech.

Meaney v. Dever, 326 F.3d 283 (1st Cir. 2003) – Police officer’s two day suspension for disturbing the peace and insubordination, following an incident in which the officer, while off-duty, disrupted the Mayor’s inaugural address by driving a large truck around City Hall and repeatedly blowing its air horn during the speech, held not to violate the First Amendment.

Rossignol v. Voorhaar, 316 F.3d 516 (4th Cir. 2003) – Off-duty sheriff’s deputies, on election day, purchased 1379 copies of local community newspaper critical of Sheriff who was up for reelection.  The off-duty deputies used money contributed by the Sheriff and others.  The Court held there to be state action and allowed  s. 1983 suit to proceed.


Testimony to Government Body


Herts v. Smith, 345 F.3d 581 (8th Cir. 2003) – Subpoenaed testimony in desegregation case by school system “Director of Equity” (whose contract was subsequently not renewed) about effect of proposed reorganization on her position was protected speech under the First Amendment.


Piesco v. New York Department of Personnel, 933 F. 2d 1149 (2d Cir. 1991), cert. den., 502 U.S. 921 (1991) -Deputy personnel director's sworn testimony before a legislative committee, that police entrance examination cut-off scores were so low that a "moron" could pass, constituted protected speech.

Buzek v. County of Saunders, 972 F.2d 992 (8th Cir. 1992) - Deputy Sheriff wrote letter to judge in criminal case on a sentencing issue, supportive of the criminal defendant.  Sheriff then terminated deputy.  Court held criminal sentencing to be a matter of public concern.  Department failed to offer any proof that deputy's letter had a detrimental impact on the department.  Court therefore upheld jury verdict for deputy ($144,251.00).


Pesek v. City of Brunswick, 794 F. Supp. 768 (N.D. Ohio 1992) - Firefighter precluded from addressing city council on matter related to fire service and subsequently suspended for his conduct in attempting to speak at council meeting.  Court held these actions violated firefighter's free speech interests.

Chernov v. City of Hollywood, 819 F.Supp. 1070 (S.D. Fla. 1993), aff’d., 19 F.3d 1446 (11th Cir. 1994) - Personnel manager attempted to appear before city council to protest a reduction in his salary recommended for the next budget year.  Discharge upheld by Court, finding that speech did not involve matter of public concern.


Statements to the Press



Matulin v. Village of Lodi, 862 F.2d 609 (6th Cir. 1988) - Police officer's statements to the press about her pending discrimination charges were neither offensive or insulting and were not shown to have adversely impacted the department and hence held to be protected by the First Amendment.

Walton v. Safir, 122 F. Supp.2d 466 (S.D.N.Y. 2000) – Plaintiff, a police officer was terminated following two press conferences in which she appeared, in disguise, and criticized a unit of the NYPD to which she was previously assigned for racist practices.  The department alleged that her termination was as a result of absenteeism.  The court found in favor of the plaintiff, finding as a matter of fact that the termination was in retaliation for protected speech.

Biggs v. Village of Dupo, 892 F.2d 1298  (7th Cir. 1990) - Police officer's statements to the press regarding politicians who interfered with departmental operations held protected absent any evidence of actual disruption in police operations attributable to the speech.

Moorer v. Copley Township, 98 F.Supp.2d 838 (N.D. Ohio 2000) – Plaintiff, a police officer for Copley Township, published an open letter in the local newspaper complaining about the Police Chief’s decision to send an officer other than himself to a training school and accusing the Chief of lying.  Plaintiff was ultimately given a 60 day suspension and filed suit, alleging the suspension was in retaliation for the exercise of First Amendment Rights.  The District Court concluded that the speech was on a personal matter, not a matter of public concern, and hence not protected by the First Amendment.  Moreover, the Court held that even had the speech constituted protected speech, on a balancing of interests, the First Amendment interest in calling the Chief a liar is minimal and the Chief’s interest in preventing disruption and disharmony outweighs that interest.  Summary judgment was granted to the City.

Bennett v. City of Holyoke, 230 F.Supp.2d 207 (D. Mass. 2002) – Plaintiff police officer, quoted in a local newspaper alleging departmental abuses in overtime, grant appropriation, treatment of minority workers and theft, disciplined for violating departmental rule prohibiting public criticism of department.  Plaintiff’s subsequent submission of a notice to retire was accepted, he was not allowed to withdraw it on reconsideration and subsequently he sued.  Plaintiff’s statements on corruption and discrimination found to be “public speech” and claim allowed to proceed.  See also, Wagner v. City of Holyoke, 241 F. Supp.2d 78 (D.Mass. 2003).
Williams v. Seniff, 342 F.3d 774  (7th Cir. 2003) – African American Assistant Chief was terminated after making a comment in the media questioning the guilt of a defendant convicted of killing a police officer.  The Court dismissed his First Amendment claim, finding on balance that any protected interest the speech had was outweighed by the police department’s need to maintain “appropriate order and discipline.” 

Reports/Investigations of Misconduct



Wilson v. U.T. Health Center, 973 F.2d 1263 (5th Cir. 1992), cert. den., 507 U.S. 1004 (1993) - Speech regarding reports of sexual harassment was of great public concern.  See also, Marshall v. Allen, 984 F.2d 787 (7th Cir. 1993).

Wulf v. City of Wichita, 883 F.2d 842 (10th Cir. 1989) - Police lieutenant was active in FOP.  Following a stag party held by the FOP which reportedly involved a pornographic movie, nude dancing and gambling, relationships between the Union and police management deteriorated.  Plaintiff was advised by superior officers to reconsider his FOP membership.  Ultimately, plaintiff drafted a letter to the Attorney General alleging interference with right to join the FOP, misappropriation and misuse of public funds, and sexual harassment of one officer by a supervisor.  Plaintiff was terminated.  The court held in the employee's favor, finding that the letter constituted speech on a matter of public concern and finding no operational detriment sufficient to overcome this interest.
Bunker v. City of Olathe, Kansas, 97 F.Supp.2d 1241 (D. Kan. 2000) – Plaintiff, a police captain, received complaints from a multi-state intelligence network telecommunications system regarding his police chief’s possible misuse of that system.  Plaintiff reported those complaints to the acting City Manager.  Subsequently, Plaintiff was disciplined for engaging in open and disrespectful conversations with fellow employees about the Chief.  He received a year’s probation and was reassigned.  He retired early and sued, alleging that his report to the acting City Manager was protected speech for which he had been retaliated against.  The District Court held that the report of potential misconduct constituted speech on a matter of public concern.  The Court further found that the balancing of interests favored the Plaintiff and denied the Defendant’s Motion for Summary Judgment.

Stanley v. Dalton, 219 F.3d 1280 (11th Cir. 2000) – Statements by police officer to Georgia Bureau of Investigation, which was investigating theft from evidence room, that Deputy Chief might be responsible for theft, held to be protected speech in absence of any evidence of actual disruption in the department.

Baldassare v. New Jersey, 250 F.3d 188 (3d Cir. 2001) – An investigator in the prosecutor’s office’s official investigation into allegations of wrongdoing by two fellow investigators is speech on a matter of public concern protected by the First Amendment.

Blair v. City of Pomona, 223 F.3d 1074 (9th Cir. 2000) – After Plaintiff, a police officer, advised his superiors in the department about potential misconduct of fellow officers, and was thereafter subjected to numerous acts of harassment which the department allegedly made little or no effort to curtail.  The court allowed the case to proceed to trial, holding that an officer has “the right under the First Amendment to inform his superiors of misconduct in the police department.”

Cochran v. City of Los Angeles, 222 F.3d 1195 (9th  Cir. 2000) – Plaintiffs, two white male officers within LAPD, had a series of problems with a black female lieutenant in their Division.  They made complaints to senior department officials.  Ultimately, both officers were transferred with negative comments on the paperwork related to the transfers.  Both officers sued, claiming career damage because of the exercise of their First Amendment rights.  The Court of Appeals overturned jury verdicts of $100,000 and $75,000, finding as a matter of law, although the speech “did concern matters which are relevant to the public’s evaluation of its police department” hence protected to some degree by the First Amendment, the LAPD’s interest in maintaining discipline by superiors and harmony among co-workers outweighed the officer’s interests.

McGlone v. Fannin, 98 F.Supp.2d 801 (E.D.Ky. 2000) – After Officer McGlone arrested a friend of the Mayor, he was transferred to day shift.  McGlone thereafter made disparaging remarks about the Mayor and was subsequently terminated.  The District Court granted summary judgment in favor of the City, finding that the plaintiff’s “comments concerned the personal impact that the Mayor’s decision had on the Plaintiff.  This issue was not a matter of public concern.”  The Plaintiff’s speech was therefore not protected by the First Amendment.

Kuchenreuther v. City of Milwaukee, 221 F.3d 967 (7th  Cir. 2000) – The Court of Appeals upheld the District Court’s grant of summary judgment to the City, finding that neither the Plaintiff’s writing of disparaging comments about a United Arts fundraising campaign on the employee bulletin board nor her critical comments about handcuffing equipment made in a staff meeting addressed matters of public concern.

Hasty v. City of Gladstone, Missouri, 247 F.3d 723 (8th Cir. 2001) – Sergeant in the public safety department demoted following casual comment to City’s personnel director about drinking by police captain.  Speech held not to involve matter of public concern.

Secret Investigations



Breuer v. Hart, 909 F.2d 1035 (7th Cir. 1990) - Deputy Sheriff's conduct of own investigation into alleged favoritism on the part of Sheriff toward female employee not protected following Pickering balancing approach.


Maciariello v. Sumner, 973 F.2d 295 (4th Cir. 1992), cert. den., 502 U.S. 921 (1993) - A Lieutenant and a sergeant in the Lancaster, South Carolina, Police Department undertook a secret investigation into the actions of a department captain, without reporting their suspicions to the Asst. Chief or the Chief.  They were demoted as a result of this activity and subsequently resigned.  The court held in favor of the employer, finding, among other grounds, that the governmental interests in efficiency and morale outweighed any interests the employees had in free speech.

Shands v. Kennett, 993 F.2d 1337 (8th Cir. 1993), cert. den.,510 U.S. 1072 (1994) - Volunteer firefighters went behind Chief's back to city commissioners to complain about certain of the Chief's decisions.  Chief learned of these actions and terminated employees.  Court upheld Fire Chief on balancing test, finding that Chief reasonably believed speech was attempt to undermine his authority and would hence lead to disruption of department.

Prior Restraint on Speech




Busby v. City of Orlando, 931 F.2d 764 (11th Cir. 1991) -The Court upheld a qualified immunity defense for City officials who barred a police civilian employee from publicly voicing complaints of malfeasance unless and until the police internal affairs department had an opportunity first to investigate.  Among other factors, the Court found that as a quasi-military organization, a police department's interest in maintaining discipline and close working relationships is entitled to a relatively higher degree of consideration.

Mansoor v. County of Albemarle, 124 F. Supp. 2d 367 (W.D.Va. 2000), aff’d., 319 F.3d 133 (4th Cir. 2003) – Order given a police officer, that he “at all times refrain from any verbal or written communications to third parties, including but not limited to county employees, relating to your employment that are in any way critical or negative towards the county executive, the chief of police or other police department management or command staff, or any other county official or employee” held to violate the employee’s free speech rights.

Bauer v. Sampson, 261 F.3d 775 (9th Cir. 2001) – Regulation that prohibits conduct with “violent behavior overtones” found to be overbroad.

Latino Officers Association v. Safir, 165 F. Supp.2d 587 ( S.D.N.Y. 2001) – Policy requiring officers who wish to speak in their private capacity about departmental policy at a public hearing or meeting give five days notice to the department along with a synopsis of the meeting and proposed speech and a follow-up report after the speech (exempting labor representatives and statements to the media) held unconstitutional.


Religious Speech
Daniels v. City of Arlington, Texas, 246 F.3d 500 (5th Cir.), cert. den. , 534 U.S. 951 (2001) – Police department policy prohibiting pins on uniforms, unless approved by the Chief, did not violate First Amendment rights of officer terminated because he wore cross pin on his uniform.  The Court held that the wearing of the pin was not speech on a matter of public concern and in any event was outweighed by the department’s interest in conveying neutrality of police officers.

Altman v. Minnesota Department of Corrections, 251 F.3d 1199 (8th Cir. 2001) – Quiet reading of bible by state correctional employees during mandatory training on “Gays and Lesbians in the Workplace” constituted speech on matter of public concern.

Anderson v. U.S.F. Logistics (IMC), 274 F.3d 470 (7th Cir. 2001) – Employee, cautioned against continuing to use the phrase “Have a Blessed Day” when dealing with outside customers and reprimanded twice for use thereafter denied preliminary injunction when she attempted to prevent the discipline.

Other
Abrams v. Walker, 307 F.3d 650 (7th Cir. 2002) – Lawyer stopped for traffic violation had no constitutionally protected right to dilatory and disobedient conduct.

Eddings v. City of Hot Springs, 323 F.3d 596 (8th Cir. 2003) – Exotic dancer, married to a police officer, sued claiming that her husband’s co-worker’s visits to the night club where she danced, which had a chilling effect on her earnings, and her husband’s ultimate termination based on gambling charges violated her first amendment rights.  The Court dismissed her case finding no evidence of injury or causation.
Dixon v. Coburg Dairy, 330 F.3d 250 (4th Cir. 2003) – Employee fired after refusing to remove two confederate flags from tool box after an African-American co-worker complained.  Employer first offered to buy him a new tool box and suggested he express his flag related views during non-work hours.  Court granted summary judgment to employer and stated that “a state employer need not go farther than a private employer, however, and provide its employees with an unrestrained forum for political discourse in the work environment.”
PAGE  
5

