TITLE VII 

Title VII of the Civil Rights Act of 1964 (Title VII), which prohibits employment discrimination based on race, color, religion, sex, or national origin.  The Age Discrimination in Employment Act of 1967 (ADEA), which protects individuals who are 40 years of age or older.

Under Title VII and the ADEA, it is illegal to discriminate in any aspect of employment, including:

· hiring and firing; 

· compensation, assignment, or classification of employees; 

· transfer, promotion, layoff, or recall; 

· job advertisements; 

· recruitment; 

· testing; 

· use of company facilities; 

· training and apprenticeship programs; 

· fringe benefits; 

· pay, retirement plans, and disability leave; or 

· other terms and conditions of employment. 

Other Discriminatory practices:

-harassment on the basis of race, color, religion, sex, national origin, disability, or age; 

-retaliation against an individual for filing a charge of discrimination, participating in an investigation, or opposing discriminatory practices; 

-employment decisions based on stereotypes or assumptions about the abilities, traits, or performance of individuals of a certain sex, race, age, religion, or ethnic group; and 

-denying employment opportunities to a person because of marriage to, or association with, an individual of a particular race, religion, or national origin.  Title II also prohibits discrimination because of participation in schools or places of worship associated with a particular racial, ethnic, or religious group. 

Sexual Harassment

Title VII's broad prohibitions against sex discrimination specifically cover:

Sexual Harassment - This includes practices ranging from direct requests for sexual favors to workplace conditions that create a hostile environment for persons of either gender, including same sex harassment. (The "hostile environment" standard also applies to harassment on the bases of race, color, national origin, religion, age, and disability.) 

Pregnancy Based Discrimination - Pregnancy, childbirth, and related medical conditions must be treated in the same way as other temporary illnesses or conditions. 

Recent U.S. Supreme Court Cases

Grutter v. Bollinger, 123 S.Ct. 2325  (June, 2003) – The Supreme Court upheld the University of Michigan Law School’s “narrowly tailored use of race in admissions decisions to further a compelling interest in obtaining the educational benefits that flow from a diverse student body….”
Gratz v. Bollinger, 123 S.Ct. 2411  (June, 2003) – The Supreme Court held that the University of Michigan undergraduate admissions policy, which gave every “underrepresented minority” applicant 20 points, or 1/5 of the points necessary to guarantee admission, not to be sufficiently narrowly tailored to withstand constitutional strict scrutiny.

Recent Federal Court Cases- Racial Discrimination
Cotter v. City of Boston, 193 F.Supp.2d 323 (D. Mass. 2002), aff’d in part, rev’d in part, 323 F.3d 160 (1st Cir. 2003) – Court upheld race-based selection criteria in promotional process for rank of sergeant.  Applying a strict scrutiny analysis, the Court held that a desire for diversity to assist in operational objectives did not constitute a compelling interest, but that in this case, the department was able to justify its promotional decisions based on a compelling interest in remedying past discrimination.

Cotter v. City of Boston, 322 F.3d 160 (1st  Cir. 2003) – Upheld promotion of three African American police officers to sergeant based on the compelling state interests of remedying past discrimination.

Reynolds v. City of Chicago, 296 F.3d 524 (7th Cir. 2002) – Upheld the affirmative-action promotions of black and female officers to the ranks of lieutenant and captain based on remedying past discrimination.  Also upheld the affirmative-action promotion of one Hispanic officer based on nonremedial operational justifications.

Petit v. City of Chicago, 239 F.Supp.2d 761 (N.D. Ill. 2002) – Court upheld police department’s affirmative action promotions of African-American and Hispanic officers to sergeant on the basis of the department’s “operational need for diversity.”
Cloud v. Chicago, 2002 WL 1160930 (N.D. Ill. 2002) - $2.3 million award to nine white firefighters passed over for promotion because of City’s race norming by using a formula to boost the scores of minority test takers.  Previous jury award of $2.2 million to ten white firefighters with similar complaints.

PBA of New York v. New York City, 310 F.3d 43  (2d Cir. 2002) – Court held that race-based transfers of police officers into the precinct where Abner Louima was assaulted violated the Equal Protection Clause of the Constitution, although suggesting that operational necessity may in some cases constitute a compelling state interest.

Millbrook v. IBP, Inc., 280 F.3d 1169 (7th Cir.), cert. den., 537 U.S. 884 (2002) – Reversed jury finding of racial discrimination in promotion, adopting standards followed by the 2d, 10th, 11th and D.C. circuits, finding that “[h]iring decisions are often difficult and sometimes require companies to make close calls, but those decisions are for the employer to make—not the court and not the jury—unless there is evidence of illegal discrimination.”  “Whether the employer’s decision was the correct one, or the fair one, or the best one is not a question within the jury’s province to decide.”

Albright v. City of New Orleans, 208 F. Supp.2d 634 (E.D. La. 2002) – White officers who challenged a 1995 promotional process wherein white officers were “passed over” for promotion to sergeant in favor of black officers awarded a total of $438,368.

Williams v. Consolidated City of Jacksonville, 341 F.3d 1261 (11th Cir. 2003) – The Court held that a decision not to create new positions, based solely upon the race and gender of the next eligible candidates for promotion, in the absence of a valid affirmative action plan, violates the Equal Protection Clause.

Altizer v. Roanoke, 2003 WL 1456514 (W.D. Va. 2003) – Three white officers’ case asserting discrimination based on the promotion of lower ranking black candidate fails based on evidence that they had previously been passed over for promotion in favor of lower-ranking white candidates.

Williams v. Hansen, 326 F.3d 569 (4th Cir. 2003) – Police Chief, upon receiving complaints of racial discrimination against blacks within the department, ordered two high ranking officers to interview all 68 black officers to determine the existence of any discrimination.  Sued by two of the black officers interviewed, the Court ultimately reversed the lower court’s denial of summary judgment for the Chief.

Bell v. Clackamas County, 341 F.3d 858 (9th Cir. 2003) – Black officer, terminated during field training sued for racial discrimination and retaliation.  Proving that his scores decreased after he complained of discrimination, he prevailed before jury, which awarded over $1,000,000.  A remittitur ordered by the District Court was reversed by the Court of Appeals.

Recent Federal Court Decisions – Religious Discrimination

Mandell v. County of Suffolk, 316 F.2d 368 (2003) – Plaintiff allowed to proceed on his claim that he was denied promotion based on the police chief’s pro-Christian and anti-Semitic bias.

Campos v. City of Blue Springs, Missouri, 289 F.3d 546 (8th Cir. 2002) – Plaintiff resigned from her position as a crisis counselor with the Blue Springs Police Department’s Youth Outreach Unit after being treated poorly by her supervisor who made verbal statements that she wanted a Christian in the job.  Plaintiff awarded $79,200 plus $90,500 in fees and $11,800 in costs.

Endres v. Indiana State Police, 334 F.3d 618 (7th Cir. 2003) – States enjoy 11th Amendment immunity from suit in federal court for religious discrimination claims, the court held in two consolidated cases.  In one case, involving a police officer whose religion prohibited gambling, the court held that the officer’s request to avoid having to work in any casinos “unreasonable on its face.”
Recent Federal Court Decisions - General
Jerelds v. City of Orlando, 194 F. Supp.2d 1305 (M.D. Fla. 2002) - African-American firefighters who brought unsuccessful discrimination suit against City ordered to pay over $250,000 in attorney’s fees.

Duffy v. McPhillips, 276 F.3d 988 (8th Cir. 2002) – Minor shifts in work responsibilities of Deputy Chief Probation Officer did not constitute actionable adverse action.  “[N]ot everything that makes an employee unhappy is an actionable adverse action.”

Spain v. City of Winston-Salem, 199 F.Supp.2d 354 (M.D.N.C. 2002) – Three internal affairs investigations against Plaintiff, pending at the time of her resignation, amount neither to adverse employment actions sufficient to establish sexual discrimination nor to constructive discharge.

MacLean v. City of St. Petersburg, 194 F.Supp.2d 1290 (M.D. Fla. 2002) - Initial denial of overtime pay (subsequently granted) and refusal to allow employee to withdraw resignation did not constitute adverse employment action for purpose of Title VII case.  Additionally addressed First Amendment claims holding that testimony adverse to City in police officers’ pension case not public speech.

Ekerman v. Chicago, 2003 WL 1193262 (2003) – Court held that discrimination against a 4’11” Chicago police officer based on her height was not prohibited by Title VII.
Stinnett v. Iron Works Gym/Executive Health Spa, 301 F.3d 610 (7th Cir. 2002) – Male employee of Defendants  allegation of sexual harassment failed based on his inability to prove that defendant had 15 or more employees for each day in 20 or more weeks of the current or preceding year.  The task of proving the number of employees was insurmountable because, as the court noted, the “Executive Health Spa was a house of prostitution and criminal enterprises rarely keep accurate personnel or payroll records.”  Summary judgment granted to defendants affirmed by court of appeals.

