THE FAIR LABOR STANDARDS ACT

Excerpts from the DOL Guidelines

The FLSA requires employers to:

· pay at least the Federal minimum wage -- $5.15 an hour effective 9/1/97 -- to all covered non-exempt employees for all hours worked 

· pay at least one and one-half times the employees' regular rates of pay for all hours worked over 40 in the workweek (general employees)

· comply with the child labor standards 

· comply with the recordkeeping requirements 

Under certain prescribed conditions, employees of State or local government agencies may receive compensatory time off at a rate of not less than one and one-half hours for each overtime hour worked, instead of cash overtime pay. Police and fire fighters, emergency response personnel, and employees engaged in seasonal activities may accrue up to 480 hours of comp time; all others, 240 hours.

Certain employees in the following examples may be exempt from the overtime requirements of the FLSA:

· employees who solely at their option occasionally or sporadically work on a part-time basis for the same public agency in a different capacity than the one in which they are normally employed 

· employees at their option with approval of the agency, who substitute for one another during scheduled work hours in the same work capacity 

· employees that meet exemption requirements for Executive, Administrative, Professional or Outside Sales occupations 

· minimum wage and overtime may not be required for employees working in separate seasonal amusement or recreational establishments such as swimming pools, parks, etc. 

Special Exemptions for Employees Engaged in Fire Protection and Law Enforcement Activities:

· employees may at their own option perform special duty work in fire protection and law enforcement for a separate and independent employer without including wages and hours in regular rate or overtime determinations 

· Fire Departments or Police Departments may establish a work period ranging from 7 to 28 days in which overtime need be paid only after a specified number of hours in each work period (for example, 171 hours in 28 days)

· any employee who in any workweek is employed by an agency employing less than 5 employees in fire protection or law enforcement may be exempt from overtime 

Note: the FLSA does not require:

· vacation, holiday, severance, or sick pay;

· meal or rest periods, holidays off, or vacations;

· premium pay for weekend or holiday work;

· pay raises or fringe benefits; and

· a discharge notice, reason for discharge, or immediate payment of final wages to terminated employees.

Also, FLSA does not limit the number of hours in a day or days in a week an employee may be required or scheduled to work, including overtime hours, if the employee is at least 16 years old.

Excerpts from DOL Regulations

I.  Exempt Employees
29 C.F.R. 541.99
(a) Section 13(a)(1) of the Fair Labor Standards Act, as amended, 

exempts from the wage and hour provisions of the act ``any employee 

employed in a bona fide executive, administrative, or professional capacity…

29 C.F.R. 541.118

(a) An employee will be considered to be paid ``on a salary basis'' 

within the meaning of the regulations if under his employment agreement 

he regularly receives each pay period on a weekly, or less frequent 

basis, a predetermined amount constituting all or part of his 

compensation, which amount is not subject to reduction because of 

variations in the quality or quantity of the work performed. Subject to 

the exceptions provided below, the employee must receive his full salary 

for any week in which he performs any work without regard to the number 

of days or hours worked. This policy is also subject to the general rule 

that an employee need not be paid for any workweek in which he performs 

no work.





***

    (5) Penalties imposed in good faith for infractions of safety rules 

of major significance will not affect the employee's salaried status. 

Safety rules of major significance include only those relating to the 

prevention of serious danger to the plant, or other employees, such as 

rules prohibiting smoking in explosive plants, oil refineries, and coal 

mines.

II. Training Time
29 C.F.R. 785.27

Attendance at lectures, meetings, training programs and similar 

activities need not be counted as working time if the following four 

criteria are met:

    (a) Attendance is outside of the employee's regular working hours;

    (b) Attendance is in fact voluntary;

    (c) The course, lecture, or meeting is not directly related to the 

employee's job; and

    (d) The employee does not perform any productive work during such 

attendance.

29 C.F.R. 785.29

The training is directly related to the employee's job if it is 

designed to make the employee handle his job more effectively as 

distinguished from training him for another job, or to a new or 

additional skill. For example, a stenographer who is given a course in 

stenography is engaged in an activity to make her a better stenographer. 

Time spent in such a course given by the employer or under his auspices 

is hours worked. However, if the stenographer takes a course in 

bookkeeping, it may not be directly related to her job. Thus, the time 

she spends voluntarily in taking such a bookkeeping course, outside of 

regular working hours, need not be counted as working time. Where a 

training course is instituted for the bona fide purpose of preparing for 

advancement through upgrading the employee to a higher skill, and is not 

intended to make the employee more efficient in his present job, the 

training is not considered directly related to the employee's job even 

though the course incidentally improves his skill in doing his regular 

work.

III.  Overnight Travel

29 C.F.R. 39

Travel that keeps an employee away from home overnight is travel 

away from home. Travel away from home is clearly worktime when it cuts 

across the employee's workday. The employee is simply substituting 

travel for other duties. The time is not only hours worked on regular 

working days during normal working hours but also during the 

corresponding hours on nonworking days. Thus, if an employee regularly 

works from 9 a.m. to 5 p.m. from Monday through Friday the travel time 

during these hours is worktime on Saturday and Sunday as well as on the 

other days. Regular meal period time is not counted. As an enforcement 

policy the Divisions will not consider as worktime that time spent in 

travel away from home outside of regular working hours as a passenger on 

an airplane, train, boat, bus, or automobile.

29 C.F.R. 40

If an employee is offered public transporation but requests 

permission to drive his car instead, the employer may count as hours 

worked either the time spent driving the car or the time he would have 

had to count as hours worked during working hours if the employee had 

used the public conveyance.

IV.  Special Detail Assignments

29 C.F.R. 553.227

(d) The primary employer may facilitate the employment or affect the 

conditions of employment of such employees. For example, a police 

department may maintain a roster of officers who wish to perform such 

work. The department may also select the officers for special details 

from a list of those wishing to participate, negotiate their pay, and 

retain a fee for administrative expenses. The department may require 

that the separate and independent employer pay the fee for such services 

directly to the department, and establish procedures for the officers to 

receive their pay for the special details through the agency's payroll 

system. Finally, the department may require that the officers observe 

their normal standards of conduct during such details and take 

disciplinary action against those who fail to do so.

V. Occasional or Sporadic Work 

 29 C.F.R. 553.30

  (a) Section 7(p)(2) of the FLSA provides that where State or local 

government employees, solely at their option, work occasionally or 

sporadically on a part-time basis for the same public agency in a 

different capacity from their regular employment, the hours worked in 

the different jobs shall not be combined for the purpose of determining 

overtime liability under the Act.

    (b) Occasional or sporadic. (1) The term occasional or sporadic 

means infrequent, irregular, or occurring in scattered instances. There 

may be an occasional need for additional resources in the delivery of 

certain types of public services which is at times best met by the part-

time employment of an individual who is already a public employee. Where 

employees freely and solely at their own option enter into such 

activity, the total hours worked will not be combined for purposes of 

determining any overtime compensation due on the regular, primary job. 

However, in order to prevent overtime abuse, such hours worked are to be 

excluded from computing overtime compensation due only where the 

occasional or sporadic assignments are not within the same general 

occupational

category as the employee's regular work.

    (2) In order for an employee's occasional or sporadic work on a 

part-time basis to qualify for exemption under section 7(p)(2), the 

employee's decision to work in a different capacity must be made freely 

and without coercion, implicit or explicit, by the employer. An employer 

may suggest that an employee undertake another kind of work for the same 

unit of government when the need for assistance arises, but the employee 

must be free to refuse to perform such work without sanction and without 

being required to explain or justify the decision.

    (3) Typically, public recreation and park facilities, and stadiums 

or auditoriums utilize employees in occasional or sporadic work. Some of 

these employment activities are the taking of tickets, providing 

security for special events (e.g., concerts, sports events, and 

lectures), officiating at youth or other recreation and sports events, 

or engaging in food or beverage sales at special events, such as a 

county fair. Employment in such activity may be considered occasional or 

sporadic for regular employees of State or local government agencies 

even where the need can be anticipated because it recurs seasonally 

(e.g., a holiday conert at a city college, a program of scheduled sports 

events, or assistance by a city payroll clerk in processing returns at 

tax filing time). An activity does not fail to be occasional merely 

because it is recurring. In contrast, for example, if a parks department 

clerk, in addition to his or her regular job, also regularly works 

additional hours on a part-time basis (e.g., every week or every other 

week) at a public park food and beverage sales center operated by that 

agency, the additional work does not constitute intermittent and 

irregular employment and, therefore, the hours worked would be combined 

in computing any overtime compensation due.

    (c) Different capacity. (1) In order for employment in these 

occasional or sporadic activities not to be considered subject to the 

overtime requirements of section 7 of the FLSA, the regular government 

employment of the individual performing them must also be in a different 

capacity, i.e., it must not fall within the same general occupational 

category.

    (2) In general, the Administrator will consider the duties and other 

factors contained in the definitions of the 3-digit categories of 

occupations in the Dictionary of Occupational Titles (except in the case 

of public safety employees as discussed below in section (3)), as well 

as all the facts and circumstances in a particular case, in determining 

whether employment in a second capacity is substantially different from 

the regular employment.

    (3) For example, if a public park employee primarily engaged in 

playground maintenance also from time to time cleans an evening 

recreation center operated by the same agency, the additional work would 

be considered hours worked for the same employer and subject to the 

Act's overtime requirements because it is not in a different capacity. 

This would be the case even though the work was occasional or sporadic, 

and, was not regularly scheduled. Public safety employees taking on any 

kind of security or safety function within the same local government are 

never considered to be employed in a different capacity.

    (4) However, if a bookkeeper for a municipal park agency or a city 

mail clerk occasionally referees for an adult evening basketball league 

sponsored by the city, the hours worked as a referee would be considered 

to be in a different general occupational category than the primary 

employment and would not be counted as hours worked for overtime 

purposes on the regular job. A person regularly employed as a bus driver 

may assist in crowd control, for example, at an event such as a winter 

festival, and in doing so, would be deemed to be serving in a different 

capacity.

    (5) In addition, any activity traditionally associated with teaching 

(e.g., coaching, career counseling, etc.) will not be considered as 

employment in a different capacity. However, where personnel other than 

teachers engage in such teaching-related activities, the work will be 

viewed as employment in a different capacity, provided that these 

activities are performed on an occasional or sporadic basis and all 

other requirements for this provision are

met. For example, a school secretary could substitute as a coach for a 

basketball team or a maintenance engineer could provide instruction on 

auto repair on an occasional or sporadic basis.

29 C.F.R. 553.212

(a) Employees engaged in fire protection or law enforcement 

activities as described in Secs. 553.210 and 553.211, may also engage in 

some nonexempt work which is not performed as an incident to or in 

conjunction with their fire protection or law enforcement activities. 

For example, firefighters who work for forest conservation agencies may, 

during slack times, plant trees and perform other conservation 

activities unrelated to their firefighting duties. The performance of 

such nonexempt work will not defeat either the section 13(b)(20) or 7(k) 

exemptions unless it exceeds 20 percent of the total hours worked by 

that employee during the workweek or applicable work period. A person 

who spends more than 20 percent of his/her working time in nonexempt 

activities is not considered to be an employee engaged in fire 

protection or law enforcement activities for purposes of this part.

    (b) Public agency fire protection and law enforcement personnel may, 

at their own option, undertake employment for the same employer on an 

occasional or sporadic and part-time basis in a different capacity from 

their regular employment. (See Sec. 553.30.) The performance of such work does not affect the application of the section 13(b)(20) or 7(k) exemptions with respect to the regular employment. In addition, the hours of work in the different capacity need not be counted as hours worked for overtime purposes on the regular job, nor are such hours counted in determining the 20 percent tolerance for 

nonexempt work discussed in paragraph (a) of this section.

Recent Cases

Demos v. City of Indianapolis, 302 F.3d 698 (7th Cir. 2002) – City policy of docking employees’ pay if they failed to work an eight-hour day did not result in a loss of the “salaried” FLSA exemption.  City was able to prove that policy was “established pursuant to principles of public accountability” by reference to state statutes, ethics policies and general policies on timekeeping.

Capasso v. Metropolitan Transportation Authority of the State of New York, 198 F.Supp. 452 (S.D.N.Y. 2002) – Departmental requirement that employees on sick leave remain at home unless given permission to leave does not make time spent at home “hours worked” for FLSA purposes (plaintiff allowed to proceed on her claims that regulation was unconstitutional because of its lack of guidance with regard to granting requests to leave home and on her equal protection claim alleging unequal application of the policy).

Raper v. State of Iowa, 115 F.3d 623 (1997) – Federal court held that FLSA action against the state barred by the 11th Amendment.  State court upheld FLSA exempt status for highway patrol sergeants and lieutenants, but held improper disciplinary deductions from wages compromised that exempt status during the period it was improperly applied.  Total liability for state for all FLSA violations may exceed $5 million.
Jarrett v. Alexander, 235 F.Supp.2d 1208 (M.D. Ala. 2002) - State has not waived its Eleventh Amendment immunity from FLSA action in case brought by Alabama state troopers.

Houston Police Officers’ Union v. Houston, 330 F.3d 298 (2003) –  The Court held that the FLSA does not require a public employer to authorize comp. time usage as specifically requested by the employee, but does require permission “within a reasonable time,” upholding a departmental system limiting the number of officers who could be off at any one time.
Lee v. City of New Orleans, 2003 WL21243567 (E.D. La. 2003) - Officer assigned to K-9 unit, which received one hour off each day for canine care, brought action before the Civil Service Commission for extra compensation.  Three days later, he was transferred to the Tactical Unit.  Court held that the one hour of compensation was inadequate for K-9 care, ordered one extra half hour per day of compensation, but held that transfer from one specialized unit to another was not an “adverse employment action”.

 

Sehie v. City of Aurora, 2003 WL 21730120 (N.D. Ill. 2003) – Time spent by a police dispatcher is attending counseling session with a psychologist required as a condition of retaining her job treated as compensable (summary judgment denied).

 

Whitten v. City of Easley, 62 Fed. Appx. 477, 2003 U.S. App. Lexis 6739, 2003 WL 1826672 (4th Cir. 2003) – Firefighters’ on-call policy not so restrictive as to require payment under the FLSA as hours worked.  Firefighters carried pagers, were “encouraged” to respond to 80% of the call outs, received an average of 6 calls per month and were free during their on-call time to engage in personal pursuits, including dining, shopping, imbibing, and working part-time jobs.

 

Harris v. City of Boston, 253 F.Supp.2d 136 (D. Mass. 2003) – Half hour meal break provided to detectives not included as hours worked for purposes of the FLSA.  Court applied “primary benefit” test and concluded that although detectives were on call during their lunch breaks, they were rarely called out during that time (and, if so, were compensated or allowed to reschedule the lunch).  Note that the 9th and 11th Circuits apply the “completely relieved from duty” standard, which may produce different results.
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