THE AMERICANS WITH DISABILITIES ACT

Excerpts from DOJ Guidance

“Qualified Individual with a Disability”

A qualified individual with a disability is a person who meets legitimate skill, experience, education, or other requirements of an employment position that s/he holds or seeks, and who can perform the essential functions of the position with or without reasonable accommodation. Requiring the ability to perform "essential" functions assures that an individual with a disability will not be considered unqualified simply because of inability to perform marginal or incidental job functions. If the individual is qualified to perform essential job functions except for limitations caused by a disability, the employer must consider whether the individual could perform these functions with a reasonable accommodation. If a written job description has been prepared in advance of advertising or interviewing applicants for a job, this will be considered as evidence, although not conclusive evidence, of the essential functions of the job.

The ADA prohibits discrimination in all employment practices, including job application procedures, hiring, firing, advancement, compensation, training, and other terms, conditions, and privileges of employment. It applies to recruitment, advertising, tenure, layoff, leave, fringe benefits, and all other employment-related activities.

Employment discrimination is prohibited against "qualified individuals with disabilities." This includes applicants for employment and employees. An individual is considered to have a "disability" if s/he has a physical or mental impairment that substantially limits one or more major life activities, has a record of such an impairment, or is regarded as having such an impairment. Persons discriminated against because they have a known association or relationship with an individual with a disability also are protected. 

The first part of the definition makes clear that the ADA applies to persons who have impairments and that these must substantially limit major life activities such as seeing, hearing, speaking, walking, breathing, performing manual tasks, learning, caring for oneself, and working. An individual with epilepsy, paralysis, HIV infection, AIDS, a substantial hearing or visual impairment, mental retardation, or a specific learning disability is covered, but an individual with a minor, nonchronic condition of short duration, such as a sprain, broken limb, or the flu, generally would not be covered. 

The second part of the definition protecting individuals with a record of a disability would cover, for example, a person who has recovered from cancer or mental illness.

The third part of the definition protects individuals who are regarded as having a substantially limiting impairment, even though they may not have such an impairment. For example, this provision would protect a qualified individual with a severe facial disfigurement from being denied employment because an employer feared the "negative reactions" of customers or co-workers.


Reasonable Accommodation

Title I of the Americans with Disabilities Act of 1990 (the "ADA") requires an employer to provide reasonable accommodation to qualified individuals with disabilities who are employees or applicants for employment, unless to do so would cause undue hardship. "In general, an accommodation is any change in the work environment or in the way things are customarily done that enables an individual with a disability to enjoy equal employment opportunities." There are three categories of "reasonable accommodations":

"(i) modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position such qualified applicant desires; or

(ii) modifications or adjustments to the work environment, or to the manner or circumstances under which the position held or desired is customarily performed, that enable a qualified individual with a disability to perform the essential functions of that position; or

(iii) modifications or adjustments that enable a covered entity's employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by its other similarly situated employees without disabilities."

The duty to provide reasonable accommodation is a fundamental statutory requirement because of the nature of discrimination faced by individuals with disabilities. Although many individuals with disabilities can apply for and perform jobs without any reasonable accommodations, there are workplace barriers that keep others from performing jobs which they could do with some form of accommodation. These barriers may be physical obstacles (such as inaccessible facilities or equipment), or they may be procedures or rules (such as rules concerning when work is performed, when breaks are taken, or how essential or marginal functions are performed). Reasonable accommodation removes workplace barriers for individuals with disabilities.

Reasonable accommodation is available to qualified applicants and employees with disabilities. Reasonable accommodations must be provided to qualified employees regardless of whether they work part-time or full-time, or are considered "probationary." Generally, the individual with a disability must inform the employer that an accommodation is needed.

There are a number of possible reasonable accommodations that an employer may have to provide in connection with modifications to the work environment or adjustments in how and when a job is performed. These include:

· making existing facilities accessible; 

· job restructuring; 

· part-time or modified work schedules; 

· acquiring or modifying equipment; 

· changing tests, training materials, or policies; 

· providing qualified readers or interpreters; and 

· reassignment to a vacant position.

There are several modifications or adjustments that are not considered forms of reasonable accommodation. An employer does not have to eliminate an essential function, i.e., a fundamental duty of the position. This is because a person with a disability who is unable to perform the essential functions, with or without reasonable accommodation, is not a "qualified" individual with a disability within the meaning of the ADA. Nor is an employer required to lower production standards -- whether qualitative or quantitative -- that are applied uniformly to employees with and without disabilities. However, an employer may have to provide reasonable accommodation to enable an employee with a disability to meet the production standard. While an employer is not required to eliminate an essential function or lower a production standard, it may do so if it wishes.

Medical Examinations and Questions

Job applicants

An employer may not ask or require a job applicant to take a medical examination before making a job offer. It cannot make any pre-employment inquiry about a disability or the nature or severity of a disability. An employer may, however, ask questions about the ability to perform specific job functions and may, with certain limitations, ask an individual with a disability to describe or demonstrate how s/he would perform these functions. 
 

For example, at the pre-offer stage, an employer may not ask:

· how many days an applicant was sick last year

· about an applicant’s workers’ compensation history

· the amount and frequency of prior drug use  

An employer may require applicants to take a physical fitness test, but may not measure an applicant’s physiological or biological responses to performance or ask medical questions in conjunction with the testing.

An employer may condition a job offer on the satisfactory result of a post-offer medical examination or medical inquiry if this is required of all entering employees in the same job category. A post-offer examination or inquiry does not have to be job-related and consistent with business necessity. 

However, if an individual is not hired because a post-offer medical examination or inquiry reveals a disability, the reason(s) for not hiring must be job-related and consistent with business necessity. The employer also must show that no reasonable accommodation was available that would enable the individual to perform the essential job functions, or that accommodation would impose an undue hardship. A post-offer medical examination may disqualify an individual if the employer can demonstrate that the individual would pose a "direct threat" in the workplace (i.e., a significant risk of substantial harm to the health or safety of the individual or others) that cannot be eliminated or reduced below the direct threat level through reasonable accommodation. Such a disqualification is job-related and consistent with business necessity. A post-offer medical examination may not disqualify an individual with a disability who is currently able to perform essential job functions because of speculation that the disability may cause a risk of future injury.

Employees

After a person starts work, a medical examination or inquiry of an employee must be job-related and consistent with business necessity. Employers may conduct employee medical examinations where there is evidence of a job performance or safety problem, examinations required by other Federal laws, examinations to determine current fitness to perform a particular job, and voluntary examinations that are part of employee health programs. 

A police or fire department can require officers to report when they are taking medications that could affect their ability to perform essential functions. Similarly, police and fire departments can conduct periodic medical examinations limited to determining whether officers are fit to perform the essential functions of their jobs.

Information from all medical examinations and inquiries must be kept apart from general personnel files as a separate, confidential medical record, available only under limited conditions.

Tests for illegal use of drugs are not medical examinations under the ADA and are not subject to the restrictions of such examinations.


Recent Supreme Court Decisions of Interest

Toyota Motor Manufacturing v. Williams, 534 U.S. 184 (January 8, 2002) - U.S. Supreme Court held that carpal tunnel syndrome did not limit Plaintiff’s major life activity of performing manual tasks.

U.S. Airways Inc. v. Barnett, 122 S.Ct. 1516 (April 29, 2002) - The Court held that an employer could treat a unilaterally imposed seniority system that prohibited the filling of vacancies except on seniority as a bar to reassigning a disabled employee to that vacant position as a form of reasonable accommodation.  

Chevron USA, Inc. v. Echazabal, 122 S.Ct. 2045 (June 10, 2002) - Under the ADA, an employer may impose, as a qualification standard, that the employee not constitute a “direct threat” to the health or safety of others in the workplace.  The Supreme Court upheld the EEOC regulation which interpreted this as applying to threats to the health or safety of the employee (or applicant) as well.

Recent Federal Court Decisions

Hiring

Holiday v. City of Chattanooga, 206 F.3d 637 (6th Cir. 2000) – Plaintiff, a police officer with the Tennessee Capitol Police, applied to the City of Chattanooga to be a police officer.  He received a conditional offer of employment which was subsequently withdrawn after Plaintiff revealed during his pre-employment physical that he was HIV positive.  The District Court granted summary judgment in the City’s favor because the City had relied on the recommendation of their physician in withdrawing the offer.  The Court of Appeals reversed on the basis that there was no record evidence that the physician had made an individualized assessment of Plaintiff’s ability to perform the functions of a police officer, finding that “a jury could conclude that the City refused to hire him as a police officer because of its unsubstantiated fears of HIV transmission, despite the absence of objective medical evidence that he was physically incapable of performing the essential functions of the position.”

Frazier v. Simmons, 254 F.3d 1247 (10th Cir. 2001) – The Court held that “[T]he very reason a corrections officer position exists is to provide safety and security to the public, as well as to [prison] employees and inmates; as such, the ability to provide safety and security, including the ability to respond without hesitation or limitation in an emergency is absolutely inherent to that position.... Likewise, [plaintiff] would submit that continuous running and the physical restraint of violent inmates without assistance is not an everyday occurrence.... However, we believe that the potentially dire consequences of not requiring a corrections officer to have those capabilities (even if exercised only occasionally) underscores their importance...his job required him to perform multiple essential functions in different environments, including carrying a firearm, running, and engaging in violent activity.”

Reasonable Accommodation


-Reassignment

Cripe v. City of San Jose, 261 F.3d 877 (9th Cir. 2001) – A San Jose policy limited eligibility for specialized assignments to patrol officers who have been performing full duties in patrol for the past year.  The Court held that whether officers unable to make forcible arrests were qualified for each specialized position was a question of fact for the jury.  If not, then a policy that screens out any applicant for a specialized position who could not make a forcible arrest would violate the ADA.

Rehling v. City of Chicago, 207 F.3d 1009 (7th Cir. 2000) – Plaintiff, a police officer for the City of Chicago, was injured in an automobile accident resulting in the amputation of one leg.  After approximately one year of rehabilitation, Plaintiff requested to return to limited duty in his previously assigned police district.  He was initially placed in that unit to help with some clerical functions, however, there was no vacant desk job available for a police officer in that office.  Plaintiff was therefore offered one of two assignments in different stations.  He failed to accept either, applied for a disability pension and sued the City, challenging among other things, the City’s failure to engage in an interactive process to find a reasonable accommodation, as suggested by the EEOC regulations.  The Court granted partial summary judgment to the City on the issue of reasonable accommodation.  Because the offer of the two desk positions constituted a reasonable accommodation, the Court held that “a plaintiff cannot base a reasonable accommodation claim solely on the allegation that the employer failed to engage in an interactive process….”

Hoskins v. Oakland County Sheriff’s Department, 227 F.3d 719 (6th Cir. 2000) – Plaintiff, a corrections deputy, suffered severe injuries in a non-work related accident.  Following her recovery, she was permanently unable to restrain inmates.  She was terminated from her position, was offered dispatcher or clerical jobs, but turned them down, and sued alleging ADA violations.  The Court held that the ability to restrain inmates was an essential function of the corrections deputy position and further that allowing Plaintiff to rely on others to assist her if necessary or assigning her to a position that was normally assigned only on a rotating basis were not reasonable accommodations.  Summary judgment was granted to the Sheriff’s Department.

Ditullio v. Village of Massena, 81 F.Supp.2d 397 (N.D.N.Y. 2000) – Plaintiff, a police officer, permanently injured an eye in an auto accident.  Because of these injuries, Plaintiff was returned to work on a desk position.  His request to return to patrol duties was denied, and he filed suit.  The Court found that the “inability to work as a patrolman pertains to a single, particular job that is insufficient to constitute a substantial limitation in the ability to work.”  Summary judgment was granted to Defendant on the ADA disability claims (summary judgment was denied on remaining issues of retaliation and state law claims).

Holbrook v. City of Alpharetta, Georgia, 112 F.3d 1522 (11th Cir. 1997) - A police detective who suffered significant loss of vision to the point he could not drive and had trouble seeing well enough to collect evidence at crime scenes was not qualified to perform the functions of his position. Even though the department had tried to accommodate him in the past by driving him to crime scenes, it was not obligated to continue to do so. A department is not able to predict the types of cases and crimes that will occur and require the attention of a detective; since the plaintiff was unable to perform all functions himself, the department was under no duty to keep him in that position. Where a department exceeds the legal obligations of reasonable accommodation, it may cease to continue that treatment at its convenience.  A plaintiff may not use Section 1983 to press ADA or Rehabilitation Act claims since they independently provide a structure to litigate and provide remedies for any discrimination.

Gonzales v. City of New Braunfels, 176 F.3d 834 (5th Cir. 1999) - An officer with insulin dependent diabetes sued under the ADA.  The court concluded he was unable to perform the essential functions of a police officer: “...we observe that, under the current law in this circuit, a driver with insulin-dependent diabetes poses a direct threat to the health and safety of others as a matter of law.   As it is undisputed that driving is an essential function of every NBPD police officer, Gonzales is not qualified for the position in the absence of an accommodation that will eliminate the inherent safety risk that his driving poses. And, as Gonzales cannot show that retesting would make him a safer driver, given his neuropathy, such an accommodation, i.e., retesting, cannot be considered reasonable under the Act.”

Davoll v. Webb, 194 F.3d 1116 (10th Cir. 1999) - Three police officers were injured on duty.  Initially, each was maintained in his/her sworn status for as long as he/she made medical improvement.  When the employee was no longer medically improving, he/she was forced to return to full duty or retire within a year.  The officers were not allowed to transfer into city civilian positions based on city policy prohibiting movement between the Classified Service (police) and Career Service (civilian).  The court discussed the police department’s duty to reassign employees:  “[R]eassignment of an employee to a vacant position in a company is one of the range of reasonable accommodations which must be considered and, if appropriate, offered if the employee is unable to perform his or her existing job...We recognized that reassignment may not always be an appropriate form of reasonable accommodation. For example, if possible the employer should reasonably accommodate the employee within his or her existing job instead of reassigning him or her...If such accommodation is impossible, the employer need only reassign the employee to an existing vacant position for which the employee is qualified...Moreover, an employer need not reassign an employee to a position which would be a promotion or would constitute an undue burden on the employer...” Here, the employer was found liable on its failure to consider assignment to vacant civilian positions as reasonable accommodations.

Willis v. Pacific Maritime Association, 236 F.3d 1160 (9th Cir. 2001) – Employer is not required to accommodate a worker with a disability if the accommodation would violate provisions of a collective bargaining agreement.  Ninth circuit joined the majority of circuits in finding an accommodation which conflicts with the union contract per se unreasonable.

Doner v. City of Rockford, 2003 WL 262514  (N.D. Ill. 2003) – Police detective, who used a wheel chair for transportation after becoming afflicted with multiple sclerosis, denied ADA protection.  The Court held that the fact that the officer may not need to engage in physical altercations in his day to day duties did not diminish the need to possess the ability to do so in the event of an emergency, and found this ability an essential function of the job of a police officer.
Shannon v. Sheahan, 2003 WL 366584 (N.D. Ill. 2003) – Courtroom deputy who was unable to walk because of arthritis and a debilitated knee cannot perform the essential functions of her position and was therefore not a qualified individual under the ADA.

-Discipline

Wascura v. City of South Miami, 257 F.3d 1238 (S.D. Fla. 2001) - 
Summary Judgment to City upheld where City offered legitimate reasons to support the termination of City Clerk only months after she had advised City of her need to take time off to care for her son who had been diagnosed with a terminal illness.

Giordano v. City of New York, 274 F.3d 740 (2d Cir. 2001) – NYPD officer who was terminated because his medical condition required him to take anticoagulant medication sued under the ADA alleging discrimination by the department.  The court granted the employer summary judgment finding that the fact that an employer views the employee as incapable of performing as a police officer does not mean that the employer regards him as disabled (incapable of performing a broad range of jobs).

Pernice v. City of Chicago, 237 F.3d 783 (7th Cir. 2001) – Aviation department employee terminated for drug possession alleged ADA violation based on his drug addiction.  Court held that an employee can be terminated for violations of valid work rules that apply to all employees, even if the employee’s violations occurred under the influence of a disability.

Smith v. Davis, 248 F.3d 249 (3d Cir. 2001) – Alcoholic probation officer sued over his termination, alleging it violated the ADA.  Although the employer alleged that the officer was fired for absenteeism, the record was far from clear, as the supervisor’s documentation showed only that he was fired for violation of the employer’s drug and alcohol policy.  Court reversed grant of summary judgment to the county.

Aldrup v. Caldera, 274 F.3d 282 (5th Cir. 2001) – Plaintiff, a firefighter, after being terminated for insubordination, sued alleging, among other things discrimination based on his disability of “depression caused by the stress and anxiety of having to work with certain employees.”  The Court held that such a condition would merely show the inability to perform a single job at a specific location, and would not constitute a disability protected by the ADA.

Buchmeier v. Village of Richton Park, 2002 WL 31817985 (N.D. Ill. 2002) – Termination of dispatcher with a hearing loss upheld.
-General
Williams v. Philadelphia Housing Authority, 230 F.Supp.2d 631 (E.D. Pa. 2002) – Housing authority police officer, although temporarily restricted from using his firearm due to depression, did not suffer a disability entitled to ADA protection insofar as he did not show that he was unable to perform a broad variety of jobs.
Szedlock v. Tenet, 139 F.Supp.2d 725 (E.D.Va. 2001) – CIA found to have violated the rehabilitation act by failing to provide adequate interpreters for meetings attended as part of the job of a deaf systems engineer.

Fountain v. New York State Dept. of Correctional Services, 333 F.3d 88 (2d Cir. 2003) – Sick leave policy that allows supervisors to require medical documentation, including a diagnosis for certain absences must be justified by “business necessity” or it violates the ADA.

Note:  The EEOC has stated in an advisory letter dated 4/15/03 that an employer does not violate the ADA by requiring a doctor’s clearance for all employees absent because of illness for three or more consecutive days.

Hernandez v. Hughes Missile Systems Company, 292 F.3d 1038, amended, 298 F.3d 1030 (9th Cir. 2002), cert. granted, 123 S.Ct. 1255 (2003) – Employer’s unwritten policy against rehiring former employees terminated for misconduct violates the ADA as applied to rehabilitated drug addicts terminated based on a positive drug screen while employed.

Dent v. City of Chicago, 2003 WL 21801163, 2003 U.S. Dist. Lexis 13417 (N.D.Ill. 2003) – Probationary police officer, who became ill and almost fainted at the firing range, explaining his illness was a result of his allergy to pregnant women, was terminated.  Plaintiff’s 27 count pro-se complaint dismissed on summary judgment motion, the Court holding that Plaintiff had not shown that being allergic to pregnant women significantly restricted a major life activity.

